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PREFACE. 



These Lectures are in continuation of the Lectures 
on the Seisin of the Freehold akeady published. 
In a few cases, particularly with regard to the 
Settled Estates Act, 1877, the text has been 
adapted to the altered state of the law. The 
Author has been assisted in preparing these 
Lectures for the press by his son Mr. T. Cyprian 
Williams, of Lincoln's Inn, barrister-at-law. 

3, BrovE BuiLDiNas, Linooln's Imr, 
November f 1878. 
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LECTURE I. 

The subject of the present course of Lectures is the 
Settlement of Real Estates. 

The law i^lating to the settlement of real estates is 
a very important branch of the Law of Real Property. 
Settlements, as now made, depend for their effect 
entirely upon the Statute of Uses {a), Li a former 
Lecture I stated at length the first and most important 
section of this statute (6). It enacts shortly that where Statute of 
any person is seised of lands to the use, confidence or ^^' 
trust of any other person, or of any body politic, by 
any means whatsoever, then the persons and bodies 
politic that have the use, confidence or trust, shall be 
deemed and adjudged in lawful seisin, estate and 
possession, of and in the same lands, to all intents, of 
such estates as they had in the use, trust or confidence. 
And the section then goes on to provide, that the estate, 
title, right and possession that were in the person seised 
of the lands to the use, confidence or trust of such per- 
sons, or any body politic, shall be thenceforth deemed 
to be in them that have or shall have such use, con- 
fidence or trust, after such manner, form and condition 
as they had before in the use, confidence or trust. 

In a former Lecture I explained the use that was Lease and re- 
made of this statute in the ordinary mode of conveyance ®^^' 

{a) Stat. 27 Hen. VIII. o. 10. (h) Lectures on the Seisin of 

the Freehold, pp. 137—140. 

W.S. B 
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by lease and release, which for many years prevailed in 
this country (c). A bargain and sale for a year made 
the vendor a trustee of the lands so btu^gained and sold 
for the vendee, for the term of one year; and the 
statute thereupon put the vendee in actual possession, 
for the term of one year, and so enabled him to receive 
a release of the inheritance. For a release of the in- 
heritance could only be made, by the oonmion law, to 
a person who was in actual possession of the land 
released. 

As this Statute of Uses is the foundation of the whole 
system of modem conveyancing, and particularly of that 
part which relates to settlements, it is of the utmost 
importance that you should have a clear idea of the 
effect and operation of this statute. I propose, there- 
fore to devote the present and next four Lectures to a 
further explanation of its meaning and eif ect. 

The statute, you will see, speaks only of persons seised 
Corporation, to any use, confidence or trust. Now a corporation or 
body politic is not a person; it follows, therefore, that 
a corporation cannot stand seised to a use, within the 
meaning of this statute (d) : — ^that is to say, that if 
lands are given to a corporation, to the use of or upon 
trust or confidence for A., his heirs and assigns, the 
statute win not execute or act upon the use, confidence 
or trust so declared; but the corporation will still be 
seised of the legal estate and will hold it upon an equit- 
able trust for A. in fee. If the statute had executed 
the use, confidence or trust, then the legal estate would 
have been taken out of the corporation, and vested in 
A. in fee. A fine distinction was, however, taken in an 
old case {e)j that although a corporation could not take 

{e) Leohires on the Seiain of (e) Sir Thomas SolUmd and 

tho Freehold, pp. 146 — 147. Bonis* ease^ 3 Leo. 175; Sugden's 

(rf) Sugden's note to GUbert note to Gilbert on Uses, p. 9. 
on Usea, p. 8. 
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on estate to another's use, thej might charge their own 
possessions with a use to another, and therefore could 
oonvej by bargain and sale. But this refinement was 
not followed in practice (/). It was generally con- Coiyoration 
sidered that a corporation could not convey lands by ^^^y ty 
lease and release; and that the bargain and sale by the lease and re- 
corporation for one year would not be executed or turned 
into a legal estate in possession for one jeoTj by the 
Statute of Uses; but would give only an equitable 
estate for that period. So that the bargainee would 
not thereby get a sufficient actual possession to enable 
him to receive a release of the inheritance. But you 
will observe that the words " bodies politic" are used in 
that part of the statute which relates to those who have 
the use, confidence or trust. It says that where any 
person is seised of land, to the use, confidence or trust 
of any other person, or of any body politic^ then the per- 
son and bodies politic that have any such use, confidence 
or trust, shall be deemed in lawful seisin, estate and 
possession. It follows from this, that if land be con- 
veyed to A. and his heirs, to the use of a corporation, 
the statute executes or acts upon this use, and the seisin 
of A. is instantaneous merely; for the moment he 
obtainfl seism, it ifl the same moment taken away from 
him by the operation of the statute, and vested in the 
corporation. The legal estate in fee simple by this 
means becomes vested in the corporation, as effectually 
as if it had been directly conveyed to the corporation 
by feoflEment, fine or otherwise. The same result would * 
of course follow if lands were conveyed to A. and his 
heirs in trust for the corporation. Whether the word 
used be use^ or whether it be trusty the effect is the 
same {g). In either case, when the statute executes the 
use or trust, he that has the use or trust has the legal 

(/) 2 Prest. Conv. 255. (g) Doe di, Terry v. (hllier, 11 

East, 377. 

li 2 



4 SETTLEMENTS. 

seifiin, estate and possession immediately vested in him 
by the operation of the statute. 

Again, the statute says, that where any person stands 

seised of lands to the use, oonfidenee or trust of any 

Other per- other person or persons. If therefore a feoffment be 

sous 

made to A. and his heirs, to the use of A. and his heirs, 
this use is not executed by the statute, but the feoffee 
is in by the common law (A). This is a point of law 
which occasioned much discussion in a recent case 
before the Court of Common Pleas. The case to which 
OrmeUease, J refer is Orme^s case {%). The case was this. On the 
13th of October, 1871, William Orme, being seised in 
fee of certain lands, granted to three persons, Orme, 
Lawton and Kerf oot, and their heirs, a perpetual rent- 
charge of 9/,, payable half-yearly on the 5th of April 
and the 5th of October in each year, the first payment 
to be made on the 5th of April, 1872, to hold the said 
rent-charge unto the said Orme, Lawton and Kerfoot, 
their heirs and assigns, to the use of the said Orme, 
Lawton and Kerfoot, their heirs and assigns for ever, as 
tenants in conmion and in equal shares. The first 
half-yearly payment was made on the 5th of April, 
1872. Now the Eeform Act (A-) provides that no 
person shall be registered in any year in respect of his 
estate and interest in any lands and tenements as a 
freeholder, unless he shall have been in the actual 
possession thereof for six calendar months at least next 
previous to the last day of July in such year. The 
question was whether the grantees had been in actual 
possession of their rent-charges for six calendar months 
at least previous to the last day of July, 1872. The 
first half-yearly payment was not made to them until 
the 5th of April, 1872. If therefore they were in by 
the common law, they had not been in actual posses- 

(A) Doe d. Zloyd v. Fasaingham, {%) L. R., 8 0. P. 281. 

6 B, & C. 305. \k) Stat. 2 WUl. IV. c. 46, s. 26. 
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sion of the rent-charge for six calendar months, and so 
were not entitled to be registered in that year as voters 
for the county (/) ; but if they were in by the Statute 
of Uses, which gives actual possession, then, according 
to a case which I shall presently refer to, they would 
have been, by virtue of that statute, in actual possession 
of the rent-charge for more than six months, viz., from 
the 13th of October, 1871, the date of the deed by 
which the rent-charges were granted to them. The 
court held that the grantees were in by the common 
law, that they had not had actual possession of their 
rent-charges for six calendar months previous to the 
last day of July, 1872, and that therefore they were 
not entitled to be registered as county voters for that 
year. 

In Ornie^s case the grant was to the three grantees Remarks oa 
and their heirs, to hold unto the three grantees, their ^"^ ' *'*^' 
heirs and assigns, to the use of the three grantees, their 
heirs and assigns for ever, as tenants in common and in 
equal shares. The words '' as tenants in common'^ in 
this sentence may fairly be considered applicable, not 
exclusively to the use declared, but also to the habendum 
to the three grantees, their heirs and assigns. And, in 
this view of the case, the grant was in substance a grant 
to the three, their heirs and assigns, as tenants in common 
in equal shares, to the use of the three, their heirs and 
assigns, as tenants in common in equal shares. The use 
was simply commensiirate with the legal estate; and so 
the grantees were in by the common law. But a very 
slight alteration of the wording would, I apprehend, 
have brought the case within the operation of the second The aecond 
section of the Statute of Uses, which contains an ex- ^tute of 
ception to the rule that the use must, in order to operate, ^^^ 
be limited to some other person than the grantee. This 

(0 Murray y. Thomiletj, 2 G. B. 217; ITat/den v. Ttccrton, 4 G. B. 1. 
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section enacts shortly, that where any persons are jointly 
seised to the use, confidence or trust of any of themselves, 
the persons that have any such use, confidence or trust, 
shall be deemed and adjudged to have, only to them 
that have any such use, confidence or trust, such estate, 
possession and seisin of and in the lands in like manner, 
form, condition and course as they had before in the 
use, confidence or trust. So that, in the present case, 
if the grant had been made to hold to the three grantees 
and their heirs jointly, as to one third, to the use of the 
first grantee, his heirs and assigns, as to another third, to 
the use of the second grantee, his heirs and assigns, and 
as to the remaining third to the use of the third grantee, 
his heirs and assigns, the case would have fallen within 
the very terms of the second section of the statute, and 
each grantee would have been in, not by the common 
law, but imder this section of the Statute of Uses. So 
I apprehend if the grant had been to hold to the three 
grantees, their heirs and assigns Jointlf/ [the word jointiy 
being inserted], to the use of the three grantees, their 
heirs and assigns, as tenants in common in equal shares, 
the case would equally have fallen within the second 
section of the statute, for all three would have stood 
seised of one third part to the use of one of themselves, 
his heirs and assigns; and he only would, therefore, be 
deemed and adjudged to have such estate in that third 
part as he had in the use thereof, and so would be in 
under the statute. 

If the feofPee Again, if the feoffee takes only a portion of the use, 
^^ouof tiie confidence or trust, and the remaining portion thereof is 
use. given to some other person, then the statute will execute 

the use, confidence or trust thus limited. For instance, 
if a feoffment is made to A. and his heirs, to the use of 
A. and the heirs of his body, and, on failure of such 
issue, to the use of B., his heirs and assigns for ever, 
here the statute will execute the uses limited. The 
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seisin in fee which was given to A. by the feoffment, is 
taken away by the statute, and vested in himself and 
the heirs of his body, thereby creating in him a legal 
estate in tail. The statute also executes the remainder 
over to B. and his heirs, giving to him a legal estate in 
fee simple, in remainder expectant on the determination 
of the estate tail of A. 

So, if a f eofiEment be made to A. and his heirs, to the Uso to the 
use of B. for life, with remainder to the use of A. for j^. ^ 
life, with remainder to the use of C. in fee. In this 
case the statute will execute the uses, not only to B. 
and C, but also of necessity the use to A. himself, 
turning it into a legal estate to himself for life, in 
remainder expectant on the decease of B. 

The statute enacts that, when any person or persons 
stand or be seised of lands to a use, confidence or trust, 
they who have the use, confidence or trust shall have 
the possession. It follows, therefore, that, in order that 
a use, confidence or trust shall be executed by the 
statute, there must be some person seised to the use. There must 
If, therefore, lands be granted or conveyed to A. for aon^s^Lto 
his life only, to the use of B., his heirs and assigns, B. ^^ i^- 
cannot take any larger estate than diiring the life of A. 
A. had an estate given to him for his own life, and this 
estate is, by virtue of the use or trust engrafted on it, 
handed over or conveyed to B. ; and it cannot be con- 
veyed to him for any longer period than the estate 
lasts. On the death of A., therefore, B.'s estate will 
come to an end. If, however, the grant should be made 
to A. for his life, to the use of A., his heirs and assigns, 
here the Statute of Uses can have no operation, and 
the courts, in furtherance of the intention, will hold 
that this is merely a clumsy way of giving A. an 
estate in fee simple at the common law {tn), 

{m) Jenkins v. Youngy Gro. Car. 230. 
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The necessity that there should be a person seised of 
the lands to the uses mentioned, in order that such uses 
Operation of should be tumed by the statute into legal estates, has 
Uses. given rise to a great deal of controversy as to the exact 

operation of the statute in many cases. Suppose lands 
be conveyed to A. and his heirs, to the use of B. for 
life, and, after the decease of B., to some contingent 
use, as to the use of C, his heirs and assigns, in case C. 
shall be living at the decease of B. This is a contingent 
remainder to C. in fee. It is not a vested remainder ; 
becauise, if the estate to B. were to fail at any time 
during the life of B., there is no capacity in C.'s estate 
to come thenceforth into immediate possession (w). C. 
can take nothing, imless he is alive at B.'s death ; and, 
whether he will be alive or not is a contingency, which 
cannot be determined whilst they are both living. Now 
it was formerly considered necessary that, in case of 
contingent or future uses, there should, at the time of 
such contingent and future uses taking effect, be some 
person seised to the use of the person who is to take in 
contingency. And for many years a somewhat strange 
and artificial construction of the statute was resorted to, 
in order to explain its effect in turning into a legal 
estate a use or trust which is not to take effect till a 
future time. Take the case I have just referred to. 
The conveyance is made to A. and his heirs. This, by 
the common law, vests in him an estate in fee simple ; 
but it is made to the use of B. for his Kfe. The 
Statute of Uses takes away the seisin from A., and 
vests it in B. during his life; and B. becomes actual 
tenant for life, in the same manner as if the lands had 
been conveyed directly to him for his life. B. then 
dies during the life of C. It was said that there must 
be some person seised to the use of another person, in 
order that the statute should have operation. Who is 

(n) Lectures on the Seisin of the Freehold, p. 189. 
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the person that is to be seised to the use of 0. and his 
heirs P It was said that the whole seisin of A., the 
feoffee, was taken away from him by virtue of the 
statute, when it was vested in B. for his life; and, 
having been taken from him, it cannot remain in him; 
and, if A. is not seised to the use of C, how can C. get 
the legal estate by virtue of the Statute of Uses ? In 
order to get over this difficulty, the doctrine, which is 
known by ^e name of the doctrine of scintilla jum^ SeintiUa jurit. 
was generally adopted by real property lawyers. It 
was said that, although A.'s seisin was taken away 
from him by the statute, and vested in B. during his 
life, yet that, upon the ending of the use limited to B., 
the original seisin of A. reverted to him, for the purpose 
of serving the secondary use to 0. ; so that, during the 
life of B., although A.'s seisin was taken from him, yet 
there remained vested in him the possibility of seisin, 
or a scintilla jurisy a spark of right which, to continue 
the metaphor, burnt up into a flame on the death of B. 
and was consumed, by the statute, in the use limited to 
G. ; which use had been before contingent, but now 
became a vested estate. The effect of this doctrine was 
in one case very serious, namely, in case A. should die 
without heirs during the life of B., so that A.'s estate 
in fee simple should come to an end before the contin- 
gency arose, on which the use to C. was to take effect 
In this case the use to C. and his heirs would fail for 
want of a person seised to this use. Mr. Feame, in Mr. Feame*s 
his Treatise on Contingent Bemainders, raised doubts ^'^®^' 
as to the necessity of any such doctrine. He thought 
it better to consider the operation of the statute as 
instantaneous on the execution of the conveyance, turn- 
ing vested uses into vested estates, and contingent or 
future uses into contingent or future estates, instead of 
its operating from time to time, as each contingent or 
future use came into possession (o). And Mr. Feame's 

(0) Feame on ContiDgcnt Hcmoindcrbi pp. 300, 301. 
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view was afterwards adopted by Lord St. Leonards in 
his Treatise on Powers {p). 

The view taken by these learned persons has sinoe 
been adopted by the legislatiire. The Act to further 
amend the Law of Property {q) enacts (r) as follows: — 
"Where, by any instrument, any hereditaments have 
been or shall be limited to uses, all uses thereunder, 
whether expressed or implied by law, and jvhether im- 
mediate or future, or contingent or executory, or to be 
declared under any power therein contained, shall take 
effect, when and as they arise, by force of and by rela- 
tioii to the estate and seisin originally vested in the 
person seised to the uses; and the continued existence 
in him or elsewhere of any seisin to uses, or scintilla 
juris, shall not be deemed necessary, for the support of, 
or to give effect to future or contingent or executory 
uses ; nor shall any such seisin to uses or scintilla Juris 
be deemed to be suspended, or to remain or to subsist 
in him or elsewhere." 

Effect of this The effect of this enactment is, that if a feoffment be 
made to A. and his heirs, to uses, some of which are 
contingent or future, it is not necessary that, at the time 
when the contingency happens, or the future use becomes 
a use in possession, there should be any seisin in A. or 
his heirs, to be executed by the Statute of Uses, and to 
be turned into a legal estate, corresponding to the use 
which has thus become a use in possession. The whole 
operation of the Statute of Uses is, by this enactment, 
construed to take effect instantaneously. The moment 
the feoffment is made to A. and his heirs, his estate is, 
by the statute, cut up into as many uses as arc limited; 
such uses as are limited in possession being turned into 

(p) Sugden on Powers, pp. IS (^) Stat. 23 & 24 Vict. c. 38. 

—20, 8th od. (r) Soot. 7. 
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estates in possession ; such uses as are limited in remainder 
being turned into estates in remainder; and such uses as ' 

are limited in contingency or futurity being turned into 
contingent remainders or future estates, exactly corre- 
sponding to the uses limited by the feo&nent. The 
Statute of Uses is thus made to operate once for all, 
instead of, as it were, running along with the limitations, 
and operating from time to time, as each successive 
limitation of a use requires to be turned into a legal 
estate. The danger arising from the decease of the 
feoffee to uses without leaving any heirs is also obviated. 
The contingent uses are, by the Statute of Uses, turned 
into corresponding contingent estates at the very mo- 
ment that the feofiEment is executed; and there is no 
necessity that any spark of right or possibility of seisin 
should remain in the feoffee or his heirs, or in any one 
else, to give effect to the contingent uses as they arise. 

There is another point, however, of a somewhat 
similar nature, which has recently given a great deal 
of trouble to the courts. The statute says in the first 
section that where any person is seised of lands or here- 
ditaments to the use of another, he that has the use 
shall be deemed in lawful seisin, estate and possession. 
It also further enacts in the same section that the estate, 
title, right and possession, that was in such person seised 
to the use, shall thenceforth be in him that has the use. 
If, therefore, a rent-charge be granted to A. and his 
heirs, to the use of B. and his heirs, what is the effect 
of the Statute of Uses upon this grant? Now it is clear 
that, at the conmion law, the moment the grant is made, 
A. is seised in law of the rent-charge, but he has not Seism in law. 
actual seisin of the rent-charge until some part of the 
rent secured is received by him. We have seen that if 
a rent-charge be granted to A. and his heirs, to the use 
of A. and his heirs, the Statute of Uses has no opera- 
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tion (s). A. is seised in law of the rent-charge the 
moment the grant is made to him; but he is not in 
actual possession of it until he has received some part 
of it. Now the statute says that when any person is 
seised to the use of another, he that has the use shall be 
adjudged in lawful possession. Does the seisin to the 
use of another referred to by the statute mean an actual 
sei&uiy or is a seisin in law sufficient? So that, if A. is 
seised in law of any hereditament to the use of B., B. 
should be put by the statute in actual seisin or posses- 
sion P It has been argued that the latter part of the 
first section of the statute must be regarded as con- 
trolling the former part, and that, inasmuch as the 
estate, title, right and possession that was in the person 
seised to the use is transferred to him that has the use, 
he that has the use can have no greater estate, right, 
title or possession than was vested in the grantee to 
^ uses. And if this argument be correct, it follows that, 

if a rent-charge be granted to A. and his heirs, to the 
use of B. and his heirs, as A. before the receipt of the 
rent-charge is merely seised in law, so B., to whom his 
seisin is transferred, can himself be seised only in law, 
and cannot be put by the statute in actual seisin and 
possession. This no doubt is a fair argument; but the 
courts have held otherwise, and I think rightly. There 
is no reason that I can see why the latter part of the 
first section should be held to control the former one. 
All that the former part of the section requires is a 
person seised to the use. A person who is seised in law 
is undoubtedly seised; and if the statute is competent 
to take away from one, to whom actual seisin has been 
delivered, that actual seisin, though formally given to 
him, and to vest it in the person to whose use he is 
enfeoffed, surely it is competent for the statute to turn 

(«) Antc^ pp. 4, 6. 
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the seisin in law of the grantee to uses, into the actual 
possession of the person to whose use the hereditament 
is granted. The words of the statute seem to me suffi- 
cient for the purpose, so long as there is a person seised, 
whether in deed or in law only. He that has the use 
is to have such like estate in the land or rent as he had 
in the use, and he is also to be adjudged in lawful 
possession of the land or rent, to all intents, construc- 
tions and purposes in the law. It seems to me that, 
both 4tooording to the words and the spirit of the 
statute, it is right to hold that if a rent-charge be 
granted to A. and his heirs, to the use of B. and his 
heirs, B. is instantaneously put, by the Statute of Uses, 
in actual possession of the rent-charge; although if the 
grant had been made to him directly, independently of 
the statute, he would not have been in actual possession 
until he had actually received a part of the rent. It 
seems to me that the doctrine of scintilla jurisy which in 
former days was firmly believed in, completely covers 
the whole point at issue; for, if that doctrine were true, 
a mere spark of right, developed into a seisin, was held 
sufficient to serve the uses. And the seisin, into which 
this spark of right was developed, was not necessarily 
an actiMl seisin^ otherwise no contingent use could have 
arisen until the feoffee to uses again actually entered 
into the lands, of which he was to be seised to some 
future or contingent use. But no such entry was 
deemed necessary if the particular estate continued 
undivested to the end. It is true that, if the tenant for 
life was disseised, an actual entry either by him or by 
the feoffee to uses was at one time thought necessary, 
in order that future or contingent uses might take effect 
as actual estates; but if there were no such disseisin, 
the scintilla juris remaining in the feoffee was always 
deemed sufficient to serve the contingent uses as they 
arose, or in other words to turn them into correspond- 
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ing estates in possession by virtue of the Statute of 
Uses (t). 

The question which I have discussed came before the 
Court of Common Fleas in the year 1864 in the case of 
-H^/mv. Heelis v. Bimn («). It was, like Orme^s case to which 

I have just referred (a;), a registration case as to the 
right of voting for the county under the Reform Act. 
Stephen Heelis, being seised of a perpetual rent-charge 
of 50/., by indenture dated the 27th of January, J.864, 
granted the said rent of 50/. to John Heelis and his 
heirs, to the use of Stephen, John, Thomas, Arthur, 
James and Edward Heelis respectively and their respec- 
tive heirs and assigns equally in undivided sixth shares 
as tenants in common. The first half-year's rent, 
which became due after the execution of the deed of 
27th January, 1864, became due on the 24th of June 
in that year; and it was paid on the 8th of July 
following to John Heelis on behalf of himself and the 
five other parties entitled thereto under the deed ; and 
he paid over their respective shares to them at various 
times between the 8th and 30th of July. No portion 
of the rent-charge was paid after the execution of the 
deed of the 27th January, 1864, until the 24th of June 
in the same year. Arthur Heelis claimed a vote in 
respect of his share in the rent-charge; and it was 
objected that he had not been in actual possession for 
six calendar months next previous to the last day of 
July, 1864 ; in which case he would not have been 
entitled to be registered in the list of voters for that 
year. And so it was held by the revising barrister, 
•who erased his name from the list of voters. But on 
appeal his decision was reversed ; and it was held that 
the Statute of Uses gave Arthur Heelis actual posses- 

(0 Feamo on Contingent Re- (m) 18 0. B., N. S. 90. 

mainders, 290.' {x) AntCy pp. 4, 6. 
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Blon of his share of the rent-charge, from the time 
when the deed of grant of the 27th January, 1864, was 
executed ; so that he had been, for six months prior to 
the last day of July, 1864, in actual possession of his 
rent-charge within the meaning of the statute. Soon 
after this decision was published, it was pronounced by 
a writer in a legal periodical to be clearly wrong {y) ; 
and this confident opinion appears to have had some 
effect upon the profession; for the matter was again 
severely contested in a case of the same kind which 
came before the Court of Common Pleas in the year 
1872. This was Madfield^a case which is reported in EadfleWu 
the Law Eeports, 8 Common Pleas (z). The case was 
precisely of the same description as that in Heelk v. 
Blain, A rent-charge was granted to certain persons 
and their heirs, to the use of certain other persons, their 
heirs and assigns, as tenants in common; and the court, 
after lengthened arguments and with some expressions 
of doubt, adhered to the decision of their predecessors 
in the case of Meelis v. Blain (a). . 



cote. 



It seems to me that the doubtful point in both these 
cases was, not so much as to the operation of the Statute 
of Uses in giving actual possession, but whether the 



(y) The Jorist, 28tli Jantiary, 
1865. 

(s) Page 306. 

(a) If a fine were levied of a 
reversion independently of the 
Statute of Uses, the conuaee could 
not distrain on the lands for the 
rent belonging to the reversion, 
until the tenant had attorned to 
him. (Litt., sect. 579.) But if a 
fine were levied of a reversion to 
A. and his heirs, to the use of B. 
and his heirs, then it was held 
that as the Statute of Uses exe- 
cuted the poBseasion to the use, 



B. was inunediately in possession 
without any attornment, and 
could distrain at once on the 
tenant for his rent. This is dis- 
tinctly laid down by Lord Coke 
in Coke upon Littleton, 309 b ; 
and it seems to me a strong au- 
thority that a seisin in law in 
a grantee to uses wiU be turned 
by the statute into an actual 
seisin of the cestui que use. See 
Booth onItealActions,250; Pigott 
on Recoveries, 49; 5Cru.Dig.94, 
par. 9 ; Finch* t cate, 6 Rep. 68 a. 
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actual possession intended by the Reform Act was satis- 
fied by the actual possession which is given by the 
Statute of Uses. When a statute such as the Statute 
of Uses enacts that one man, who is plainly out of 
possession, shall to all intents and purposes be in actual 
possession, it is very difficult to say what sort of posses- 
sion a man has, who practically has no possession at all. 
I think it might well have been held that this technical 
kind of possession was not such an actual possession as 
the Reform Act intended. The possession given by the 
Statute of Uses having, however, been twice actually 
decided to be sufficient, this is of course law; and, when 
one statute uses so very nearly the same words as 
another statute, the courts are certainly justified in 
holding that both statutes mean the same thing. But, 
with regard to the Statute of Uses, both these cases 
decided, and I humbly think rightly, that whether the 
grantee to uses has given to him an actual smiriy or 
whether he has given to him merely a semn in law, in 
both cases the effect of the Statute of Uses is to put the 
person, to whose use he is seised, into actual possession 
of the lands for such estate as he has in the use. 
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LECTUEE n. 

I INTEND to devote the present Lecture to the iurther 
explanation of the Statute of Uses, 27 Heniy Vill. The statute 
Chap. 10. The statute speaks of persons being seised ^ ^^' 
to the U8€y confidence or trmt of any other person or 
persons. These words however are not absolutely 
necessary to be used. It has been held that a feoffment 
to A. and his heirs, to the inient that the wife of the Intent, 
feoffor should have the land for her life, created a use, 
which was executed by the statute, and gave the wife 
the legal estate in the lands for her life {a). 

Again there may be not only an express use, confidence 
or trust, but the use may be implied, or, as it is said, 
may remit for the benefit of the feoffor and his heirs. Resulting 
Before the Statute of Uses was passed, persons frequently ^^' 
made feoffments of lands to other persons and their 
heirs, to their own use {b) — ^thus making the feoffees 
merely trustees for the feoffor. If no use or trust waa 
expressly declared, and if no consideration was given to Feoffment 
the feoffor by the feoffees, it was considered that the ^deration^^ 
feoffees were intended to hold in trust for the feoffor; 
and he accordingly became entitled in equity to an estate 
in fee simple in the lands. After the passing of the 
Statute of Uses, he that had the use had the legal estate 
vested in him by virtue of the statute. If then, after 
the statute, a feoffment or any other conveyance is made 
by A. to B. and his heirs, without any consideration, 
and without any declaration of use contained in the deed, 
the use is said to result to the feoffor or conveying party ; 

(a) An<m,y 4 Leo. 2, pi. 3. {h) Lectures on the Seisin of the 

Freehold, p. 134. 

W.S. C 
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and the consequence is that such a feoffment or con- 
veyance becomes absolutely inoperative. The use which 
results to the feoffor gives him the same estate as he had 
in the use, and that is an estate in fee simple. He was 
seised in fee simple before ; after the feoffment he is seised 
in fee simple again; so that a deed of this kind simply 
Pine without comcs to nothing. In the same way, if dkfine (c) should 
ijaes. have been levied of the lands by the owner, without 

declaring any uses of the fine, the use would result to 
himself and his heirs, and he would be in of the same 
Use declared estate as he had before. So, if a use is declared only of 
tion of ^r*'" * portion of the estate, the use, as to the remaining 
estate. portion of the estate, will result to the feoffor. Thus, 

if a feoffment or any other conveyance be made to A. 
and his heirs, to the use of B. for life, without any further 
declaration of use to take effect after the death of B., in 
this case the reversion expectant on the death of B. will 
be a resulting use to the feoffor; and the effect of the 
conveyance will be that B. will take an estate for life, 
with remainder to the feoffor and his heirs. If, however, 
any consideration be given, even a nominal consideration 
such as .5a., this serves as an implied declaration that the 
feoffee shall have the use which is not otherwise expressly 
disposed of. But the same rule does not hold where any 
part of the use is expressly limited to the feoffee, and 
the residue left undisposed of; for the express declaration 
in this case is presumptive proof that the feoffee shall 
not have the remainder of the use. " Therefore," says 
Mr. Sanders in his Essay on Uses and Trusts {d)y ** if 
an estate be granted, even for a valuable consideration, 
to feoffees and their heirs, to the use of them for their 
lives, it should seem that the remainder of the use will 
result to the grantor; for the extent of the express limi- 
tation is the measure of the consideration. But when, 
in a conveyance to a purchaser, the contract is recited 



Coiuddera- 
tion. 



(r) Lectures on the Seisin of the 
Freehold, pp. 106—111. 



(d) Pp. 104, 105, 4th ed. ; 102, 
103; 5th ed. 
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to be for the purchase of the absolute fee simple, the 
consideration extends to the entire use; so that I 
conceive/' says Mr. Sanders, ^^ there can in that case be 
no resulting use to the grantor or vendor. The pay- 
ment of the consideration money divests him of any 
beneficial interest, which constituted the use before the 
statute; and if any part of the use were to remain 
unlimited, it would vest, as it should seem, in the 
purchaser." 

The doctrine of resulting uses is of frequent appli- Resulting um 
cation. If a conveyance be made of lands, on marriage, ^t^®^^" 
to trustees and their heirs, to the use of the husband 
and wife for their lives, and afterwards to the use of 
the children of the marriage, without any further use 
being declared, then if they should both die without any 
children, the use, being undisposed of, would result to 
the settior and his heirs, and give him a legal estate in 
fee simple. The result would be the same as if he had 
simply granted the lands to the husband and wife, with 
remainder to the issue of the marriage, and had not 
conveyed them to the trustees of the settiement and 
their heirs to the uses of the settiement. 

With regard to the estate and possession which the 
statute vests in the person who has the use, and who is 
called cestui que use^ it was thought at one time that, CeHui que ute. 
although the statute transferred the estate of the feoffee 
to the person that had the use, it would not be effectual 
to transfer the titie deeds, and that the right to the Title deeds, 
titie deeds would remain in the feoffee to uses, although 
his seisin was only an instantaneous one, and was taken 
from him by the statute, and vested in the person to 
whose use he was seised. This, however, has since been 
otherwise decided; 'and the cestui que use^ when he 
becomes seised of the lands by virtue of the statute, 
becomes also entitled to all the title deeds in virtue of 

c 2 
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such seisin. This was decided in an Irish case {e)y and 
and is I believe now considered to be the law. 

The actual possession given by the statute is, as we 
have seen, an actual possession for the purpose of con- 
ferring a vote within the meaning of the Ilef orm Act. 
It has been held, however, that it is not a sufficient pos- 
session to enable the cestui que me to bring an action of 
Trespass. trespass against a trespasser ; for an action of trespass 
must be brought by a person who is in what I may call 
the actual actual possession, and not in the constructive 
actual possession given by the statute^/)* I cannot 
refrain from adding that, in my opinion, it is much to 
Bepeal of be regretted that the Statute of Uses should stiU remain 
Uses pro- imrepesled. It raises questions of the purest techni- 
P<^^- cality. It was the means no doubt, as we shall presently 

see, of enabling settlements to be made, which could 
not be made by the common law. But the common 
law may be altered by statute; and it strikes me that it 
would be a very great improvement in our law if, 
following the example of some of our colonies, we 
should repeal the Statute of Uses, and enable all those 
modifications of estates, which are now effected by 
means of the statute, to be effected without its aid. 

This statute was the means of greatly modifying the 
law with respect to legal estates, by turning uses and 
trusts into legal estates, and into such like estates as the 
cestui que use had in the use. All estates, which, 
before the statute, were good in equity, became after 
the statute good estates in law. By this means the 
rigour of the common law with respect to estates was 
greatly and beneficially softened. At the common law 
there might be an estate for life, or in tail, with 

(c) Malone v. Minoughanj 14 2 Fonbl. Eq. 12. But Anon.y 
Irish Common Law Reports, 540. Gro. Eliz. 46, and Com. Big. tit. 
(/) Gilb. Uses, 186, Sudg. ed. ; Uses (I.), are contra. 
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remainder over to some other person. So there might 
be an estate granted to a man on condition that, on a Condition. 
certain event, it should revert to the feoffor or grantor 
and his heirs. But at the common law it was impossible 
to give an estate to A. and his heirs, with a condition 
that, upon a certain event happening, the estate should 
go to B. and his heirs — ^B. being another person than 
the feoffor or grantor. But, before the statute was 
passed, a feoffment might have been made to feoffees 
and their heirs, to the use of or in trust for A. and his 
heirs until a certain event, and, after the happening of 
that event, then to the use of or in trust for B. and his 
heirs. A conveyance of this kind, therefore, made 
after the passing of the statute, creates uses or trusts, 
which the statute executes or turns into legal estates; 
and the consequence is, that, after the execution of such 
a conveyance, A. has a legal estate in fee simple, deter- 
minable on the happening of the event; and, on the 
happening of the event, his estate in fee simple ceases 
and becomes instantaneously vested in B. and his heirs, 
according to the limitation of the use or trust. This is Conditional 
called a conditional limitation. This mode of convey- l™"***^on- 
ance has been found very convenient ; but certainly, if 
the legislature were to say so, it might be done just as 
well without the Statute of Uses as by its aid. A use 
of this kind is also called a shifting or fringing me. Shifting or 
One of the ordinary and every day occurrences in which ^^^^^ 
this doctrine is brought to bear, is the case of a marriage Marriage 
settlement of freehold lands. The settlement is exe- aettlement. 
cuted a day or two before the marriage. Suppose the 
lands settled be the lands of the husband, he now grants 
them to the trustees of the settlement and their heirs, 
to the use of himself, his heirs and assigns, until the 
solenmization of the intended marriage, and, after the 
solemnization thereof, to the use of himself for life, and 
then to the use of his wife, or otherwise as may be 
agreed on, with remainder to the use of the children of 
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the manage, and so fortii. The eJBtect of this settlement 
is that, by virtue of the Statute of Uses, the moment it is 
executed the husband has an estate in fee simple vested 
in him, determinable in the event of his marrying the 
lady intended. If, from any circumstance, the marriage 
should never take place, he still remains seised in fee ; 
but when the marriage happens, however long it may 
be postponed, that moment, by virtue of the Statute of 
Uses, the use to him for his life takes effect as a legal 
estate in possession, and he becomes thenceforward seised 
of the lands as tenant for life. If, in the instance which 
I have just given, the use to the husband and his heirs 
imtil the marriage had been omitted, still, under the 
doctrine of resulting uses before adverted to (^), he 
would have been entitled to an estate in fee simple in 
the lands, determinable in the event of the mamage 
taking place. 

Again, prior to the Statute of Uses, a man might 
have made a feoffment to feoffees and their heirs, to the 
use of himself for his life, or to the use of his wife for 
ConveTance her life; SO, since the statute, a conveyance made to A. 
OT^tor OT of ^^^ ^ heirs, to the use of the grantor for his life, or to 
hiB wife. the use of the wife of the grantor for her life, will vest 
a legal estate in the grantor or his wife, as the caae may 
be, for his or her life, by virtue of the operation of the 
Statute of Uses. This again is a result which could not 
have been obtained at common law without the inter- 
vention of the statute. The common law held that a 
man could not make a conveyance to himself; and as, at 
the common law, the wife was considered to be a part of 
her husband, so he could not make any conveyance of 
lands to his wife. Here again the statute abated the 
rigour of the common law, and enabled conveyances to 
be made which before could not. 

(ff) Ante, pp. 18, 19. 
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It was a doctrine of law that a contingent remainder Contingent 
of an estate of freehold required an estate of freehold '^^^^"^ • 
to support it, and that, if a prior estate of freehold 
should be created, which for any reason should fail 
before the contingent remainder was ready to come into 
possession, then the contingent remainder would fail 
altogether and would never become a vested estate. 
I mentioned this subject in a former Lecture (A). I 
stated that the same rule prevailed with regard to 
estates created by means of the Statute of Uses, as with 
regard to estates created at the common law (i). The 
following example may serve as an instance : — Suppose 
lands be granted to A. and his heirs, to the use of B. 
for life, with remainder to the use of the eldest son to 
be bom of C, a bachelor, and the heirs and assigns of 
such eldest son. If now C. has a son bom during the 
life of B., then that son when bom becomes entitled to 
a vested remainder in fee simple ; and, after the death 
of B., he will have a right to enter upon the estate, and 
will be tenant in fee simple in possession. But if B. 
should die before C. has a son, then the contingent 
remainder to the eldest son of C. will be void for want 
of an estate of freehold to support it ; and if C. should 
marry and have a son bom after the death of B., such 
son can take nothing (k). A distinction, however, was 
drawn between a contingent remainder and a springing 
use to arise on a future event, when that springing use Springing 
was not attempted to be supported by any prior estate '^* 
of freehold. If the use limited were a use in remainder, 
it followed the law of remainders, and took its chance 
of happening in the lifetime of the prior tenant for life. 
But, if there were no prior life estate, then the use, not 

(A) Lectures on the Seisin of tho the date of the act 40 & 41 Vict. 

Freehold, pp. 189 — 191. c. 33, to amend the law an to 

(i) Ibid. p. 192. contingent remainders, the son 

{k) But if the grant was made of C. would take by force of that 

after the 2nd of August, 1877, act. 
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being attempted to be supported by a particular estate 
of freehold^ would take effect on the happening of the 
contingency. For example, — Suppose a grant were 
made to A. and his heirs, to the use of the eldest son 
whom C, a bachelor, may have, and the heirs and 
assigns of such eldest son ; if C. should many and have 
a son, 8uoh 8on .rill, on his birth, take, by virtue of the 
Statute of Uses, an estate of freehold in fee simple in 
the land. The use limited to him is not a contingent 
remainder; for a remainder is that which is left after 
the creation of a particular estate; but it is a springing 
use J to arise on a future event ; and such a use is held 
to be one which the Statute of Uses will execute, or 
turn into a legal estate, when the event happens on 
which it is limited. The distinction is rather a fine 
one; and, in the construction of limitations of this kind, 
the rule always is, that no limitation shall be construed 
as a shifting or springing use if it can possibly take 
ejSect as a contingent remainder. If it could take effect 
as a contingent remainder, it was left to take its chance 
as such a remainder, and must have come into effect at 
or before the termination of the prior estate of freehold, 
if it took effect at all. The examples of this rule, which 
have occurred in practice, have generally arisen in the case 
of wills. Every kind of contingent remainder and shifting 
or springing use, which is permitted in a deed operating 
under the Statute of Uses, is allowed to be made by 
wiU directly, without any reference to that statute; 
and, in such a caee, that which would be a springing 
or shifting use in a deed is called in a will an executory 
dei>ise. The case of Hopkins v. Hopkins (l) affords a 
good example of a limitation which, in the circumstances 
that happened, was at one time construed as an exe- 
cutory devise and at another time as a contingent 
remainder. Mr. Hopkins by his will devised his real 



(/) Cases temp. Talbot, 43. 



^, 



'^ 
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estate to trustees and their heirs, to the iise of them and 
their heirs, in trust for his grandson Samuel Hopkins 
(the only son of John Hopkins, who was the only son 
of the testator, and the plaintiff in the suit) for his, 
Samuel Hopkins's, life, and after his decease, in trust 
for the first and every other son of Samuel Hopkins 
and the heirs male of the body of every such son; and 
for want of such issue, in case John Sqpkins {the plaintiff') 
should have any other son or sonSy then in trust for all 
and every such son and sons respectively and succes- 
sively for their respective lives, with the like remainders 
to their several sons, with the like remainders to the 
heirs male of the body of every such son, as before 
limited to the issue male of Samuel Hopkins ; and, for 
want of such issue, in trust for the first and every other 
son of the testator's grand-daughter Sarah, the eldest 
daughter of John Hopkins, with like remainder to the 
sons of John Hopkins's other daughters ; and, for want 
of such issue, then in trust for the first and every other 
son of the testator's cousin Anne Dare, the wife of 
Francis Dare, with like remainders to the heirs male of 
the body of every such son of the said Anne Dare; and 
for default of such issue, in trust for the testator's own 
right heirs for ever. Samuel Hopkins, the testator's 
grandson, and the first person for whom the testator's 
real estate was to be held in trust, died in the lifetime 
of the testator without issue. Then the testator died 
without having altered his wiU ; and at that time Jphn 
Hopkins, his son, had no other son, nor were any of the 
other remaindermen in esse at the testator's death, except 
a son of Anne Dare. The testator, you see, entirely 
cut out his only son and also aU his granddaughters. 
" He could not," as Lord Hardwicke afterwards re- 
marked {m)y ^^ frame a wiU that no one should take his 
estate; if he could, it is likely he would have done it." 

(m) 1 Atkysfi, p. 689. 
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The question then arose, whether the limitation in 
trust for the first and every other son of John Hopkins 
could take efitect as an executory devise, or whether it 
should be taken as a contingent remainder. The Lord 
Chancellor Talbot in his judgment said, ''It seems to be 
allowed that, if things had stood at the testator's death 
as they did at the time of the making of the will, the 
limitation in question would have been a remainder, by 
reason of Samuel's estate which would have supported 
it; ... . and limitations of this kind are never con- 
strued to be executory devises but where they cumot 
take effect as remainders. So, on the other hand, it is 
likewise clear that, had there been no such limitation to 
Samuel and his sons, the limitation must have been a 
good executory devise, there being no antecedent estate 
to support it, and consequently not able to enure as a 
remainder; so that it must be the intervening accident 
of Samuel's death in the testator's lifetime, upon which 
this point must depend;" and he goes on, "The very 
being of executory devises shows a strong inclination, 
both in the courts of law and equity, to support the 
testator's intent as far as possible: and though they be 
not of ancient date, yet they are of the same nature 
with springing uses, which are as old as uses them- 
selves;" and further on, "I think that, in this case, the 
limitation would operate as an executory devise if it 
was of a legal estate, and therefore shall do so as a 
trust, the rules being the same." Here you will observe 
that, if Samuel Hopkins, the grandson, had been living 
at the death of the testator, there would have been a 
limitation in trust for him for life, with remainder to 
the other sons of his father John Hopkins for their lives 
successively. The remainders to these sons would have 
been clearly contingent remainders; and, if the limita- 
tion had not been a trust but a limitation of the legal 
estate, and Samuel Hopkins had survived the testator, 
and afterwards had died, and afterwards John had had 
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another son, such son could not have taken, on account 
of the rule that a contingent remainder must vest during 
the continuance of the particular estate or immediately 
on its determination. But inasmuch as Samuel Hopkins 
died in the lifetime of the testator, his life estate was 
out of the way at the death of the testator when the 
will took effect. The first limitation contained in the 
will was therefore a limitation to the other sons to bo 
bom of John Hopkins. This limitation, having no 
estate for life preceding it, was not a remainder ex- 
pectant on any particular estate, but could only take 
efEect as an executory devise, which, as the Lord Chan- 
cellor said, is of the same nature with a springing use. 
It was held, that any other son of John Hopkins, if 
bom, would be entitled for his life by way of executory 
devise. Subsequently to the decree of the Lord Chan- 
cellor Talbot, John Hopkins had issue a second son, 
William, who died soon after his birth, and the case 
came again before the court. Lord Hardwicke being 
then Lord Chancellor. It is reported at this stage in 
the first volume of Atkyns' Reports (/i), as well as in a 
note to Cases temp. Tcdbot (o). The plaintiff, the 
eldest son of Hannah Dare, having attained twenty-one, 
brought his bill to have a settlement made by the trus- 
tees and to have an estate limited to himself in posses- 
sion, on the groimd that the contingent trusts in favour 
of the future unborn sons of John Hopkins and his 
sisters, having become contingent remainders by the 
birth of John's second son WiUiam, failed by reason of 
their not having been ready to come at once into posses- 
sion on William's death. Lord Hardwicke held that, 
by the vesting of the estate in William Hopkins the 
second son for his life, the subsequent limitations were 
to be considered as turned into contingent remainders; 
and if the limitation had been a limitation of the legal 

(h) Page 6S1. (o) Pago 52. 



28 



SETTLEMENTS. 

estate, such contingent remainders would have fallen 
and been defeated, unless they had come into vesting 
during the continuance of the particular estate of 
William Hopkins. The court, however, held that, 
inasmuch as, in this case, the whole fee simple was 
vested in the trustees by reason of the limitation to the 
use of them and their heirs, contained in the will, the 
legal estate, so vested in them, was sufficient to support 
the contingent remainders; by which, the Chancellor 
said, he would be understood to mean such of the 
remainders only as could be supported by the rules of 
lawf and not the remote ones to the sons imbom of sons 
unborn. His lordship dismissed the pkintifPs biU, and 
held that the estate must remain in the hands of the 
trustees to see whether John Hopkins or any of the 
testator's daughters would have a son that should attain 
the age of twenty-one years. This case, therefore, 
illustrates the rule, that no limitation shall be construed 
as a shifting use or executory devise if it can be con- 
strued as a contingent remainder. If it cannot be 
construed as a contingent remainder, by reason of there 
being no prior estate for life or other particular estate 
of freehold, then the limitation may take effect as a 
shifting use or executory devise; and, as such, will be 
good, and not liable to be defeated in the same manner 
as a contingent remainder may be. But, if there be 
a prior estate of freehold, then every subsequent con- 
tingent limitation that is expectant on the determination 
of that estate, must be a contingent remainder; and, as 
such, must be subject to the rules to which contingent 
remainders are subject. These rules I mentioned in 
a former Lecture (p). Contingent remainders of the 
legal estate were liable to be destroyed by their not 
vesting at or before the determination of the particular 
estate on which they depended. If, however, the whole 

p) Lectures on tlie Seudn of the Freehold, pp. 190 — 192. 
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fee fiiinple is vested in trustees, and the contingent re- 
mainders are merely of an equitable kind, then the rules 
as to their destruction which would have taken effect 
had they been contingent remainders of the legal estate, 
have no longer any operation; but the remainders take 
effect according to the intention, subject only to the 
rules which have been established with regard to re- 
moteness. These rules I will now endeavour to sketch 
out. 

The courts seem always to have entertained a great Eemoteness. 
dread of the inconvenience likely to arise by permitting 
landed property to be destined in futurity for any 
lengthened period, in such a way as to prevent its 
alienation. I showed, in a former Lecture {q)^ how the 
Statute de Donis — ^the object of which was to make 
estates tail inalienable — ^was practically set aside by a 
decision of the judges in Taltarum^a case; by which 
a common recovery was allowed to be suffered by a 
tenant in tail, so as to bar the entail to his issue, and 
all remainders over limited to take effect on failure of 
his issue. After the passing of the Statute of Uses, the 
court, in ChudkigA^a case (r), decided, that a contingent 
remainder created by way of* use under the statute was 
as much liable to destruction as a contingent remainder 
created at the common law. But, as we have seen (s), 
the. Statute of Uses, by uniting the legal estate to the 
use or trust, created legal estates of a kind unknown to 
the common law, and, amongst them, estates taking effect 
as springing or shifting uses in the manner which I 
have just described. It is obvious that if an estate 
could be made to shift away from the present owner of 
the freehold at an indefinite period of time, all the evils 
arising from the destination of the property in perpetuity 
would at once be let in. The necessity therefore arose 

{q) Lectures on the Seisin of the (r) 1 Bep. 113b. 

Freehold, p. 164. (») Ante, p. 21. 
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for limiting the period within which a springing or 
shifting use in a deed, or an executory devise in a will, 
might take effect. The period was fixed upon by 
degrees by successive decisions. It was decided that a 
springing or shifting use, or an executory devise, might 
be allowed to take effect at any time during the life of 
a person in being at the date of the deed, if a use, or 
at the death of the testator, if a will (t). It was further 
decided that, in addition to a life in being at the time 
when the settlement takes effect, the further term of 
twenty-one years, corresponding to the minority of the 
ceMui que use or devisee, might be added, within which 
a shifting or springing use or executory devise might 
lawfully take effect (u). It was then further decided 
that any number of lives might be taken ; and that it 
was sufficient if the springing or shifting use or exe- 
cutory devise took effect before the decease of the sur- 
vivor of the persons taken (x) . It then became a question 
whether this term of twenty-one years might be a term 
absolute, or whether it must necessarily be a term corre- 
sponding with the minority of some person interested 
under the settlement. And it was held that it might 
be a term absolute ; and it was further held that, beyond 
the twenty-one years, the period might still be extended 
in the case of a child en ventre sa mirey begotten but not 
actually bom (y). In such a case the period of gestation 
was also allowed, if gestation actually existed. And 
The rule. here the law has stopped; and the rule is, that a shifting 
or springing use, or an executory devise, may take effect 
within a life or lives in being, and twenty-one years 
after the decease of the survivor, and also during the 
period of gestation, if gestation exist ; but if the spring- 

{t) Dulse of NwrfoWs ease, 3 {x) TheUusaon v. Woedferd, 11 

Ch. Ca. 1; PoUexfen, 223; 2 Ves. 112. 

Swanst. 454. (y) Cadell v. Palmer, 10 Bing. 

(u) Stephens v. Stephens, Gases 140. 
temp. Talbot, 228. 
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ing or shifting use, or executory doTise, be so framed 
as that it may in any event exceed this limit, then the 
whole is void for remoteness, or as tending to a per- 
petuity. 

Thus suppose a conveyance be made to A. and his Example, 
heirs, to the use of such son of B., a bachelor, as shall 
first attain the age of twenty-one years, this is good as 
a shifting use, and it is not void for remoteness. It is 
good as a shifting use, because there is no prior life 
estate on which it depends; and it is not void for 
remoteness, because by no possibility could the limita- 
tion vest beyond the period of twenty-one years from 
the death of B., including the period of gestation in case 
B. should die leaving his wife enceinte of a son. But if 
land be conveyed to A. and his heirs, to the use of the 
first son of B., a bachelor, who shall attain the age of 
twenty-two years, this limitation is void altogether for 
remoteness. It is true that B. might have a son who 
would attain twenty-two years in his lifetime ; or within 
twenty-one years after his death ; but it is possible that 
his first son who attains the age of twenty-two years 
may attain that age beyond the period of twenty-one 
years from his decease; and, as that is the case, the 
whole is void for remoteness, because it is not, in every 
event which may happen, completely within the period 
limited. 

The rule which I have just laid down I believe to be 
the true one. I think, however, I ought to mention 
that, according to some authorities, this rule is not 
strictly true in every case ; but is subject to an exception Allogt>d ex- 
in case two or more persons in ease at the date of the ^^^^^^ 
settlement, or perhaps in esse at any time during the alienation can 
prescribed period, should be able by their joint concur- concuprenw 
rence to alienate the land. If this should be the case, it ?*Z|^5 
is thought that a limitation so circumstanced would not 
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Richards, 



Avem V. 
Lloyd. 



be void for remoteness. I apprehend, however, that 
this is not so. The vice appears to me to consist in 
the fact that, within the prescribed period, the estates to 
be held in the property may possibly remain unascer- 
tained ; and I do not think that this vice is cured by the 
fact that aU the persons, who on any contingency may 
be entitled, are in being, and may together make a good 
title, by each one giving up his contingent right. To 
take a simple case, I apprehend that if property is so 
settled that, on an event which may happen beyond 
given lives in being and twenty-one years and nine 
months from the decease of the survivor, it may belong 
either to A. and his heirs or to B. and his heirs, this 
settlement is void for remoteness; although A. and B. 
together could no doubt make a title, as in any event 
the property must belong to one or the other. The 
terms in which the rule is usually laid down undoubtedly 
go to the extent of making such a settlement void. Some 
remarks of the Courts of Exchequer and Exchequer 
Chamber in the case of Gilbertson v. Richards (s) have 
been thought to countenance the exception adverted to. 
But, as Lord St. Leonards remarks in his treatise on 
Powers (fl), no perpetuity was created in that case : and 
of this opinion the Court of Exchequer Chamber seems 
to have been. And the remarks of the court must be 
taken as made only secundum mbjectam fnateriem. There 
is a case, however, where it was actually decided that a 
limitation, which would otherwise have been confessedly 
void for remoteness, was rendered valid by the gift over 
being in favour of persons, all of whom were bom within 
the prescribed period. The case to which I allude is 
that of Avem v. Lloyd (b), decided by Vice-Chancellor 
Stuart. In this case the limitation to the survivor of 
a class of unborn persons was held good, because the 



{z) 4 Hurl. & Norm. 277, 297, 
affirmed 6 Hurl. & Norm. 453, 
459. 



(a) Sugdon on Powers, p. 16, 
8th ed. 

(b) L. R., 6 Eq. 383. 
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whole of the class came into existence within the pre- 
scribed period. This case has however been questioned, 
and, aj9 I venture to think, very justly, by Vice-Chan- Questioned 
cellor Malins in the recent case of Stuart v. Cockerell{c). c^lSlor 
And in the case of ReEdmondam^sEstate (d), the report MalinB. 
of which immediately follows that of Avem v. Llot/d, ^>f^JJ^j^" 
a limitation exceeding the prescribed period was ad- 
mitted on aU hands to be clearly void, although, as in 
Avern Y.Lloyd, the limitation was in favour of surviving 
children, all of whom were bom in due time; and who, 
by concurring together, could imdoubtedly have made 
a title to the property. The gift was to the children of 
A. B. in equal shares, with a proviso that if any of them 
should die before attaining twenty-five, the shares or 
share of him, her, or them so dying should accrue to the 
survivors and survivor. " Of course," said Vice-Chan- 
ceUor Wood, now Lord Hatherley, in his judgment (^), 
" the gift over on the death of children under twenty- 
five is void for remoteness." And yet, as in Avom v. 
Llayd^ the gift over was confined to the surviving 
children, to one or other of whom the whole must have 
gone. I submit, therefore, that if, in any event, a limi- 
tation of a future kind may transgress the limits, it is 
void for remoteness; and that the fact that the only 
persons who may be thereby benefited are well known 
and ascertained, is not sufficient to render it valid. 

Where a gift is made to a class of persons, the whole Gift to a 
class must be ascertained within the period limited, ^^^*^" 
otherwise the whole gift will be void for remoteness. 
It is not enough that the minimum shares of some of 
the class are ascertained within the period. The share 
that each member of the class takes must be fixed and 
ascertained; and the court cannot sever the minimum 

(r) L. R., 7 Eq. 363, 369. And (rf) L. R., 6 Eq. 389. 

aeelUBroicn and SiblyU Contract y (e) Page 398. 

L.R.,3Ch.D. 156. 

W.S. D 



34 SETTLEMENTS. 

share of any member of the class from the rest of his 
share, holding the gift good as to the minimum share 
and void beyond it. The entire gift fails if the uncer- 
tainty as to the amount of the several shares may exceed 
the limit fixed for the avoidance of perpetuities (/). 

(/) Smith V. Smithy L. R., 6 v. Duke of Foriland, L. R., 7 
Ch. 342; Hale v. Hale, M. R., Ch. D. 693. 
L. R., 3 Ch. D. 643; Bentinck 
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LECTUEE m. 

One of the results of the passing of the Statute of 
Uses — apparently the most unforeseen by the framers 
of that Act — ^was the manner in which, by virtue thereof, 
lands may now be conveyed from one person to another 
by means of powers of appointment. Before the Statute Powera before 

p TT J "L / \ J ^® Statute of 

of Uses was passed, persons, as we have seen (a), made xises. 
feoffments of their lands to other persons and their 
heirs, to certain uses or upon certain trusts. And it 
appears, from the preamble of the statute, that one of 
the grievances which that statute intended to remedy 
was, that '^ the hereditaments of this realm were con- 
veyed from one to another by assurances craftily made 
to secret uses, intents and trusts, and also by wills and 
testaments, sometime made by parol and words, some- 
time by signs and tokens, and sometime by writing" (J). 
There is no doubt that feoffments to uses were much 
resorted to before the statute in order to enable persons 
to dispose of their lands by will. The feoffment was 
made to trustees in fee, upon confidence and intent to 
perform the last will of the feoffor (c) ; and, in this case, 
the use or beneficial interest in the lands passed by the 
will of the feoffor, however informally that will may 
have been made. The Statute of Uses, however, instead Effect of the 
of remedying the evils resulting from the conveyance 
of the beneficial interest in lands by mere writing, with- 
out solemn feoffment and livery of seisin, in fact added 
to the supposed evil which it was intended to remedy. 
The statute annexed the legal estate to the use or trust; 
and the consequence was that, instead of the mere use 

(a) Lectures on the Seisin of (h) Ibid. p. 138. 

the Freehold, p. 134. (<?) Litt. sect. 462. 

D 2 
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or trust of the lands being disposable by writing or 
testament, the lands themselves became subject to be 
disposed ;f by mere writing in the exercise of powe» 
of appointment. 



"WiUfl of uses 
abolished. 



The Statute 
of Wills. 



Appointments 
of legal 
estate. 



Lord Eldon*8 
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With regard to wills of uses or trusts, the statute put 
an end to them by turning the use or trust into a legal 
estate, which could not at that time be devised by will ; 
at the same time providing that wills made before the 
1st of May, 1536, should be as effectual as before the 
statute. Thia wholesale destruction of the testamentary 
power previously exercised over the use or trust no 
doubt gave occasion to the passing, about six years 
afterwards, of the Statute of Wills (d); by which every 
person was enabled by his last will and testament in 
writing to devise all his lands of socage tenure and 
two-thirds of his lands held by knights' service. But, 
with regard to powers of appointment, the statute simply 
transformed that which, before the statute, would have 
been an appointment of a use, into an appointment of 
a legal estate; thus conveying the legal estate in a 
manner which before was unauthorized (c). For in- 
stance, — ^A conveyance of land may, since the Statute 
of Uses, be made to A. and his heirs, to such uses as A. 
shall appoint by deed or will, or even by mere writing 
imder his hand, and in default of any such appoint- 
ment and subject thereto, then to the use of himself, 
his heirs and assigns for ever. "It was an ordinary 
thing," says Lord Eldon, in the case of Maundrell v. 
Maundrell (/), "for a man to suflEer a recovery of an 
estate of which he was tenant in tail, to declare that the 
recovery should enure to such uses, intents and purposes 
as he should appoint, and in default of appointment, 
and as to so much of the interest of which there should 
be no appointment, or as should not be exhausted by 

(d) Stat. 38 Hen. VIII. c. 1. Jones, 7. 

{e) Mytton v. Luticieh, Sir Wm. (/) 10 Ves. 254. 
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appointment, that the estate should enure to himself in 
fee; and the great names I have mentioned" [which 
were those of Mr. Booth, Mr. Peame, and other emi- 
nent conveyancers] " confirmed by their practice what 
Mr. Butler states, — ^that the fee vests until execution 
of the power, and the execution of that power, in the 
words of Mr. Booth, is the limitation of a use under, 
and by the effect of, the instrument by which the power 
was reserved." "Suppose," he continues, "the lease for 
a year was not executed, having been forgot, or had 
not a proper stamp, the release would have no opera- 
tion; but the execution of the power would have limited 
a use to the persons named, and the use would engraft 
itself upon what Mr. Booth calls scintilla jurk (g) in the 
re-lessees ; and those persons named in the execution of 
the power would have taken precisely as if they had 
been persons to whom uses were limited in the original 
deed. Take the ordinary case of a marriage settlement. Power of 
with a power to the tenants for life of leasing during ®**"^' 
minority. A power in the tenant for life to lease for 
twenty-one years is almost as inconsistent with his in- 
terest as a power to limit the fee with that of tenant in 
fee. But when the tenant for life executes the power, 
the effect is not technically making a lease, but that 
lessee in fact stands precisely in the same relation to all 
the persons named in the first settlement, as if that 
settlement had contained a limitation to his use for 
twenty-one years, antecedent to the life estate and the 
subsequent limitations." 

Now nothins: of this kind could have been effected at The oommon 
the oommon law; nor can anything of the kind now be ^' 
effected with respect to such estates and interests as are 
not within the purview of the Statute of Uses. At the 
common law an estate may be granted to A. for life, 

(g) Aniey p. 9. 
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At the com- with remainder to B. in fee; but it is imposcdble by any 

^^er ^ * means, without the aid of the Statute of Uses, to autho- 

lease caxmot nze A., the tenant for life, to grant a lease of the pro- 

' perty, to take effect out of the estate of B., and to be 

binding on B. after the decease of A. during the con- 

A power to tinuance of the term granted by the lease. So now, in 

l^propOTty ^® <^**® ^^ property held on lease for a term of years, a 

<»nnot be power ovcr such property cannot be reserved or granted, 

because the Statute of Uses requires that some person 

should be seised to the use in order that the statute 

should execute such use or turn it into a legal estate. 

A man is possessed of land for a long term of years, but 

he is not seised of land during the term. The seisin is 

Mortgage of peculiar to the freeholder (A). If, therefore, a mort- 

^!^°to*" ?^® ^ made of property held for a term of years, and 

mortgagor to it be wished that, notwithstanding the mortgage, the 

1^^^^ mortgagor or borrower should have a power to lease the 

land, there are now no means known to the law by 

Mortg^ of which this can be done. But in the case of a freehold 

^^^' the law is otherwise. The Statute of Uses enables a 

power to 

Laftflemaybe power to be inserted in the mortgage, enabling the 
^^^"^ mortgagor to lease any part of the lands mortgaged 

upon such terms as may be agreed upon. The lands 
are conveyed to the mortgagee and his heirs, to the use 
of the mortgagee, his heirs and assigns, but subject to 
the power of leasing intended to be granted, and subject 
to redemption on payment of the mortgage money and 
interest. The insertion of the power of leasing shows 
an intention that the Statute of Uses should operate. 
In this case, therefore, the mortgagee is not in by the 
conmion law, but is in by virtue of the Statute of Uses ; 
and the moment the mortgagor exercises his power of 
leasing, he appoints the use or trust of the land to the 
tenant for the term of years authorized by the power. 
The Statute of Uses turns this use or trust into an 

(A) Lectures on the SeiBm of the Freehold, p. 4. 



POWERS. 39 

estate for years in possession. The mortgagee becomes 
seised to the use of the tenant for the tenn of years, 
and the two instruments together, the mortgage and 
the lease imder the power, have precisely the same 
effect as if thd land had been conveyed to the mort- 
gagee and his heirs, to the use of the tenant for the 
term of years mentioned in the deed of appointment 
executed under the power of leasing, and subject thereto 
to the use of the mortgagee, his heirs and assigns, sub- 
ject to redemption on payment of the principal money 
and interest intended to be secured by the mortgage. 

■ 
Powers of appointment are either general powers General 

authorizing an appointment of the use in favour of any P^^®"- 
person or persons whom the appointor may please, or 
they may be limited powerSy as power to grant leases for Limited 
a certain term and at a given rent, or powers to appoint P^^^™' 
property amongst chndren or other issue of a mamage, 
or powers to limit a jointure to a wife on maoriage, or 
to charge portions in favour of younger children in cases 
where the land itself is settled on the eldest son. Powers Powers in 
are also sometimes what is called powers in grossy that ^^^^^' 
is, powers given to a person who has no estate or inte- 
rest limited to him in the land over which the power 
extends. Thus, lands may be conveyed to A. and his 
heirs to such uses as B. shall appoint, and, in default 
of appointment, to the use of A., his heirs and assigns. 
Here B. has no estate or interest in the lands ; he has 
a mere power of disposing of them as he pleases ; and 
by the execution of the power of appointment he may 
appoint the use in any manner he pleases. He may, 
if he likes, appoint the lands to the use of himself, his 
heirs and assigns, and he will then become legal tenant 
in fee simple of the lands. Or he may appoint to any 
other person or persons, his or their heirs or assigns, or 
for life, or in tail, or for any other estate allowed by 
law; and the appointees will immediately become seised. 
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Power ap- 
pendant. 



Power of 
leasing. 



Power to 
charge the 
Hettled lands. 



Power to con- 
sent to sale 
or exchange. 



hj virtue of the Statute of Uses, of the lands appointed, 
aooording to the estate which may be limited or marked 
out by the instrument by which the appointment may 
be made. The estate to A. in fee, which vests in him 
until the appointment is made, becomes divested or dis- 
placed. So a power may be appendant to a life estate 
or any other estate ; and in this case the exercise of the 
power by the tenant for life or owner of the estate in 
question, has the eflEect of partially defeating his own 
estate. Thus, if a power of leasing for a term absolute 
be given to a tenant for life, the exercise of this power 
partially defeats his own estate ; for it gives the tenant 
named in the lease legal possession of the land leased 
during the continuance of the term of years mentioned 
in the instrument by which the power is executed. So, 
if a tenant for life has power to charge a sum of money 
on the settled lands by way of mortgage, the exercise 
of this power partially defeats the estate of the tenant 
for life. So if, in a settlement, a power is given to the 
trustees of the settlement to sell or exchange the settled 
land, with the consent of the tenant for life, in this 
case the tenant for life's power to consent is said to be 
a power appendant to his life estate. 



General 
power equi- 
valent to 
ownership. 



A general power of appointment, that is, a power to 
appoint to such persons, for such estates, and in such 
manner as the appointor may think fit, is evidently 
equivalent to the power of disposition which results from 
ownership. If land has been conveyed to A. and his 
heirs, the estate which he takes gives him, by law, a 
power to grant by deed, and also, xmder the Statute to 
amend the laws with respect to wills (/), a power to 
devise by will. But A. may have a power to convey 
land, either by deed or by will, without having any 
ownership therein. This is effected by conveying the 



(0 Stat. 7 WiU. IV. & 1 Vict. c. 26. 
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lands to anj person or persons in fee, to such uses and 
in such manner as A. may by deed or will appoint. 
Such a general power of appointment is equivalent to 
absolute ownership, and is looked upon by the law in 
that light. Thus, if A. should become bankrupt, the Bankniptoy. 
trustee for his creditors is enabled by the Bankruptcy 
Act, 1869 (A), to exercise in favour of any persons, for 
the benefit of his creditors, all such powers, in or over 
or in respect of property, as might have been exercised 
by the bankrupt for his own benefit at the commence- 
ment of the bankruptcy or during its continuance, 
except the right of nomination to a vacant ecclesias- 
tical benefice. So, if A. should exercise his power by Debts of ap- 
will in favour of a volunteer, or person not claiming for P^"^***^- 
valuable consideration, the property appointed would be 
subject, in the hands of the appointee, to the debts of 
the appointor (/). But, in order to produce this effect, 
the power of appointment must be actually exercised by 
the appointor (m) ; and then the property appointed 
will not be resorted to until the whole of the testator's 
own property, even though it may be specifically be- 
queathed, shall first have been resorted to and exhausted 
in the payment of his debts (n). 

Eeal estates over which a person has any disposing judgment 
power, which he may, without the assent of any other ^®^*® °^- 
person, exercise for his own benefit, are liable to be power, 
taken in execution on any judgment recovered against 
such person, even although the power be not exer- 
cised (o). But no judgment entered up after the 29th 
of July, 1864, can now affect any land until the land 

(k) Stat. 32 & 33 Vict. o. 71, (m) Holmes v. CoffhUl, 7 Voa. 

8. 16, snb-B. 4. 499. 

{I) ZordTotatuhendy, Windham, (») Fleming y. Buehanany ubi 

2 Ves. sen. 1; Fleming v. Bu' supra, 

ehanan, 3 De Gex, M. & G. 976; (o) Stat. 1 & 2 Viot. c. 110, 

see the author's Essay on Beal ss. 11, 13. 
Assets, p. 12. 
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shall have been actually delivered in execution by virtue 
of a writ of ekgit or other lawful authority, in pursuance 
of such judgment {p). 



General de- 
viBe by doDeo 
of a general 
power. 



General be- 
quest by 
donee cSf 
g-eneral 
power. 



The Act to amend the laws with respect to wUls (g), 
treats the possession of a general power of appointment 
as a species of ownership. For it provides (r) that a 
general devise of the real estate of the testator, or of the 
real estate of the testator in any place or in the occu- 
pation of any person mentioned in his will, or otherwise 
described in a general manner, shall be construed to 
include any real estate or any real estate to which such 
description shall extend (as the case may be), which he 
may have power to appoint in any manner he may think 
proper, and shall operate as an execution of such power, 
imless a contrary intention shall appear by the will ; 
and, in like manner, a bequest of the personal estate 
of the testator, or any bequest of personal property 
described in a general manner, shall be construed to 
include any personal estate, or any personal estate to 
which such description shall extend (as the case may 
be) which he may have power to appoint in any manner 
he may think proper, and shall operate as an execution 
of such power imless a contrary intention shall appear 
by the will. Before this Act, if a man had lands of his 
own of which he was seised in fee, and also had a 
general power of appointment over other lands, and 
made a will containing a general devise of all his real 
estate, those lands only passed of which he was seised in 
fee, and those which were subject to be appointed by 
him were not considered to have been appointed by such 
a devise. This enactment extends only to powers which 
a man may have to appoint in any manner he may think 
proper; and, therefore, it does not apply to a limited 



(p) Stat. 27 & 28 Vict. c. 112. c. 26. 

(q) Stat. 7 Will. rV. & 1 Vict. (r) Sect. 27. 
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power to appoint property amongst a man's ohildren or 
any other limited class of persons (s). A power so 
limited is not tantamoxmt to ownership ; and a person 
having merely such a Hinited, power must exercise it 
according to its terms. 

There is another view in which a general power of Gkmeral 
appointment is looked upon as equivalent to absolute refTraiSto 
ownership, and that is with respect to the rule of per- perpetuity. 
petuity, to which I adverted in my last Lecture {t). 
Every power, whether general or limited, has, when 
exercised, the effect of engrafting the estates appointed 
under the power in the deed or settlement by which the 
power is created. If the power is a limited power only, 
then, in so far as the power is limited, the property to 
be appointed imder it is tied up, or taken out of general 
alienation, from the date of the instrument by which 
such limited power is created. But if the power is a 
general power of alienation, it of course does not tie up 
the property subject to it; and if, in the exercise of 
such a power, future estates are created, the period of 
lives in being and twenty-one years afterwards (w) 
runs from the time of the exercise of the power, and 
not from the time of its creation. 

An appendant power, or a power of appointme^it Suspenaion or 
annexed to some estate, the interest of the appointor in meat^^' 
which estate may be more or less divested by the powers ap- 
appointment, may be suspended or extinguished by an 
entire or partial alienation of the estate to which the 
power is appendant. Thus if A. be tenant for life, with 
power of leasing, and he then conveys his life estate to Leasmg. 
B., his power of leasing is suspended during the re- 
mainder of his life; for it would not be fair to B., who 

(«) £vans v. £varu, 23 Beav. 1 ; (t) Ants, p. 80. 

WUdbwre v. Gregory, L. B., 12 (u) Ante, p. 80. 

£q. 482. 
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has ptLTchased the remainder of the life interest, that A. 
should derogate from his own grant by exercising the 
power to grant leases. So, if A. be tenant for life, with 
Power to eon- a power to the trustees of the settlement, with his 
consent, to sell the settled property, and invest the 
proceeds in the purchase of other estates to be settled to 
the same uses; here if A. should part with his life estate, 
it would evidently be \mf air to the purchaser of the life 
estate, that A. should consent to a sale by the trustees 
of the whole property, even although the purchase* 
money should be invested in the purchase of other lands 
to be settled in the same manner. It was at one time 
thought that an absolute alienation by A. of his life 
estate extinguished his power of consenting to any sale 
or exchange by the trustees, even although the alienee 
should concur in consenting to the exercise of the power. 
But this was held otherwise in the recent case of 
Alexander Y. Alexander v. Mills {x). In this case, by a settlement 
^*^' made on the marriage of one Hicks, certain freehold 

estates were conveyed to trustees and their heirs, to the 
use of Hicks for Hfe, with remainder (subject to powers 
for raising money for the benefit of Hicks and for 
jointuring) to certain uses in favour of the children of 
Hicks, with an ultimate limitation, in default of issue, 
to the use of Hicks in fee. And it was declared that it 
should be lawful for the trustees, during the life of 
Hicks at his request in writing to sell or exchange all 
or any part of the hereditaments thereby conveyed at 
such prices as to the trustees should seem reasonable. 
There was no issue of the marriage, and the jointuring 
powers were not exercised. Hicks then conveyed the 
settled property for valuable consideration unto and to 
the use of the plaintiff Alexander, his heirs and assigns, 
for the life of Hicks, and during every other estate and 
interest which Hicks then had or could dispose of both 

{z) L. R., 6 Ch. 124. 
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at law and in equity. New trustees were then appointed 
of the settlement; and these trustees, in exercise of the 
power of sale, at the request and by the direction of 
Hicks, conveyed the whole property for a valuable 
consideration to the plaintiff in fee. The plaintiff then 
sold the property to the defendant, who objected to the 
title on the ground that Hicks, having conveyed away 
his life estate, could not subsequently consent to the 
exercise by the trustees of the power of sale; and of this 
opinion was Lord RomUly, the late Master of the Rolls. 
But upon appeal this decision was reversed, and a good 
deal of the technicality by which this subject was 
formerly considered to have been surrounded was swept 
away. It was said that the retention by Hicks of his 
life estate was not made, by the settlement, a condition 
for the exercise by him of his power to consent to any 
sale to be made by the trustees. And of course the 
objection that he could not in fairness derogate from 
his own grant, was obviated by the express concurrence 
of the grantee, who in this case was himself the 
purchaser from the trustees of the fee simple. 

In order that an appointment imder a power may be Terms of 
effectual, of course it is necessary that the terms of the ^^"^^ ^ 
power should be pursued. A power to appoint by any 
instrument imder hand and seal must be exercised by 
an instrument imder the hand and seal of the ap- 
pointor (y). But whether that instrument be a deed, 
or whether it be a will, is immaterial, provided that it 
be under hand and seal. But if the power to appoint Power to ap- 
is required to be exercised by will, then it now matters ^^tion^d 
not what kind of execution or attestation the power attestation, 
may require. For even should the power of appoint- 
ment require that the will should be executed in the 
presence of half a dozen witnesses, it will, so far as its 

(y) Taylor v. Meadt, L. C, 11 Jur., N. S. 166; 4 De Gex, J. & S. 697. 
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ft 

execution and attestation are ooncemed, be valid, if it 
be in writing and executed and attested as required by 
the Act for the amendment of the laws with respect to 
wills (z) ; namely, signed at the foot or end thereof by 
the testator, or by some other person in his presence, 
and by his direction, such signature being made or 
acknowledged by the testator in the presence of two or 
more witnesses present at the same time; and such 
witnesses attesting and subscribing the will in the pre- 
sence of the testator. For the Act for the amendment 
of the laws with respect to wills enacts (a), that no 
appointment made by will in exercise of any power 
shall be valid, unless the same be executed in manner 
thereinbefore required, and every will, executed in 
manner thereinbefore required, shall, so far as respects 
the execution and attestation thereof, be a valid execu- 
tion of a power of appointment by will, notwithstanding 
it shall have been expressly n^quired that a will made 
in exercise of such power should be executed with some 
additional or other form of execution or solenmity. 

Power to ap- A later Act {b) has made a somewhat similar pro- 
execution ^ vision with regard to the execution of deeds of appoint- 
attestatioQ. ment under powers. It provides that a deed, executed 
in the presence of and attested by two or more wit- 
nesses, in the manner in which deeds are ordinarily 
executed and attested, shall, so far as respects the exe- 
cution and attestation thereof, be a valid execution of a 
power of appointment by deed, or by any instrument in 
writing not testamentary, notwithstanding it shall have 
been expressly required that a deed or instrument in 
writing, made in exercise of such power, should be exe- 
cuted or attested with some additional or other form of 
execution or attestation or solemnity. Provided always 

(r) Stat 7 \riU. IV. & 1 Vict (A) Stat. 22 & 23 Vict. c. 35, 

c, 2C. s. 12. 

(a) IhU, & 10. 
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that this proTision shall not operate to defeat any direc- 
tion in the mstrument creating the power, that the con- 
sent of anj particular person shall be necessary to a 
valid execution, or that any Act shall be performed in 
order to give validity to any appointment, having no 
relation to the mode of executing and attesting the 
instrument; and nothing therein contained is to prevent 
the donee of a power from executing it conformably to 
the power by writing, or otherwise than by an instru- 
ment executed and attested as an ordinary deed; and to 
any such execution of a power this provision is not to 
extend. 

So that, if the power requires a deed, or any instru- 
ment in writing not testamentary, the donee of the 
power has his option either to comply with the requisi- 
tion of the power in the matter of execution and attesta- 
tion, or he may avail himself of this clause of the statute 
and execute the power by a deed executed by him in 
the presence of and attested by two or more witnesses 
in the usual way. Whereas, in respect of wills, it is 
absolutely incumbent on the person who exercises a 
power of appointment by will, to have his will executed 
and attested in the manner required by the Wills Act; 
although such manner of execution and attestation may 
be directly contrary to the requisition of the power. 

The requisitions of powers with regard to the number 
of witnesses and other incidents to the execution and 
attestation of the instruments executing such powers, 
were frequently overlooked ; so that, strictly speaking, 
and at law, the appointment was not a good execution 
of the power. But, in favour of certain persons, the 
Court of Chancery aided the defective execution of a Equitable aid 
power, and considered that the appointment was good, ^^u^n^of 
notwithstanding any defect in execution or attestation, power. 
The jurisdiction of the Court of Chancery in this respect 
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extended also to the supplying of a surrender to the use 
of a will, in the case of copyhold lands, in the times when 
it wa.s necessary to make a surrender of copyhold lands 
to the use of a will in order that they should be devised 
by the owner thereof. In favour of a purchaser for 
valtmble consideration from the person to whom the power 
was given, or in favour of a creditor of such person, or 
of his tm/Cy or of any of his childreny and also in favour 
of any cliaritable object to whom any appointment was 
intended to be made, the Court of Chancery supplied 
the defect in the execution of the power and held it 
good. In favour of the same persons it also supplied a 
surrender of copyholds. But its favour in this respect 
was strictly limited to the persons above named. It 
would not aid the execution of a power, or supply a 
surrender of copyholds in favour of a grandchild, or 
other more remote issue of the appointor, nor in favour 
of his natural child, nor in favour of a stranger not a 
purchaser for valuable consideration, but a mere volun- 
teer. And it seemed doubtful whether it would aid the 
execution of a power, or supply a surrender of copyholds 
as against a son and heir totally unprovided for. This 
point seems never to have been settled ; and is not now 
likely to arise in the case of copyholds, inasmuch as 
copyholds can be devised by will, either with or without 
a surrender to the use of the will, as the testator may 
think fit. The law upon this subject appears to have 
entirely arisen from the decisions of the Court of 
Chancery, which interfered on behalf of persons whom 
they thought it hard to exclude by a mere slip in the 
execution of the power; but refused to intOTfere in 
favour of other persons, whom the court did not suppose 
to have the same daim upon their favour. 

I propose to say more concerning Powers when I 
come to speak of the different powers usuafly inserted 
in ordinary settlements of lands. We have seen, there- 
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fore, that the Statute of Uses was the means of enabling Summary. 
many assurances to be made which could not have been 
effected at the common law. It enabled a person to 
obtain actual legal seisin of lands without any feoffment 
or livery of seisin made to that person (c). It enabled 
a man to convey to himself, and also to convey to his 
wife (d). It also enabled lands to be given for an estate 
in fee or any other estate, and yet to be made to shift 
away from the person to whom they were so given on 
the happening of any event within the limits of per- 
petuities, by means of shifting or springing uses (e). 
And it also enabled the springing or shifting use to 
arise by means of the exercise of a power of appoint- 
ment, which power may be vested either in any person 
who has an estate in the lands, or in a person haviQg no 
estate or interest therein (/) ; and also may be either 
a general power, or limited in favour of particular 
objects (ff). 

In the next Lecture I intend to consider the subject 
of trusts not executed or turned into legal estates by 
the Statute of Uses. 



(e) Ante, p. 2. (/) Ante, pp. 39, 40. 

(d) Ante, p. 22. \g) Ante, p. 39. 



{e) Ante, p. 21. 



W 8. 
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and profits. 



LECTTJEE IV. 

« 

One of the most striking results of the Statute of 
Uses (a) was the continuance in some cases and the 
revival in other cases of those very uses or trusts M^hich 
Uses not exe- it was the object of the statute to annihilate. There 
stotute7 ° *^^ certain uses which are not executed by the statute, 
that is, uses which the statute does not turn into legal 
estates, but leaves them as they were before the statute 
passed. Some of these I may mention. 



If a feoffment be made to A. and his heirs, to the 
use of the feoffor for his life, and after his decease to 
the intent that A. and his heirs should receive the rents 
and profits of the lands and pay them over to B., this 
trust for B. would not be a use or trust executed by the 
statute, so as to give B. any legal estate ; because, in 
order that A. and his heirs should receive the rents and 
profits, he or they must have the legal estate in the 
lands vested in him or them. The result is, that a 
feoffment of this kind gives to the feoffor for his life an 
estate in the lands, so that he becomes seised for his life 
by virtue of the use for life limited to him, and there is 
then a remainder in fee vested in A., the feoffee, which 
gives him the legal estate in remainder expectant on 
the decease of the feoffor, and, after the feoffor's de- 
cease, he becomes seised of the lands in possession. But 
he is bound to pay the rents and profits over to B., and 
this makes him a trustee for B. in the same manner as 
he would have been if the Statute of Uses had never 
passed. So if there be a trust to pay over rents and 



(fl) Stat. 27 Hen. VHI. c. 10. 
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profits to a married woman for her separate u%e^ here Trust to pay 
the trust will not be executed by the statute. The mwried^ 
trustee must take the legal estate in order to enable woman for 
him to pay over the rents and profits to the separate use. 
use of the married woman. It has, however, been held If trustee 
that, if a trustee has no active duty to perform in the active^duty. 
receipt of the rents and their payment over to the sepa- 
rate use of the married woman, the statute will execute 
the use to her, although limited for her separate use, 
there being nothing in a limitation of this sort suj£cient 
to restrain the operation of the statute. This was de- 
cided by the Court of Exchequer in a case of Williams 
V. Waters (b). This case also shows that there is no "Words "use" 

... or ** trust " 

difference in the operation of the statute, whether the 
word used be me or tntsty although undoubtedly it is 
the case that, when conveyancers wish the statute to 
operate, they generally use the words to the use of^ and 
when they wish the statute not to operate, they generally 
use the words upon trust for. But no reliance can be 
placed on the use or disuse of these terms. The ques- 
tion, whether the statute operates or not, depends upon 
the question whether the trustees have an active duty 
to perform, and also upon another question to which I 
shall advert presently, viz. : — Whether there is or is not 
a use upon a use P 

In the case of Williams v. Waters^ Ann Waters, on wuiiam v. 
her marriage with Hugh Williams, executed indentures ^^*' 
of lease and release in the usual way. She first bar- 
gained and sold the lands for a year to W. E. Howell 
and John Williams ; and then by the release she re- 
leased the lands to W. E. Howell and John Williams 
and their heirs, to the use of herself, her heirs and 
assigns, until her marriage, — [this gave her the fee 
tmtil her marriage] — and after the solemnization thereof, 

[b) 14 Mee. & Wels. 166. 
E 2 
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in trust for the said Ann and her assigns for her life 
for her own sole and separate nse independent of the 
said Hugh Williams her intended husband, his debts, 
control or engagements; and from and after the decease 
of the said Ann, to the use of the said Hugh Williams, 
his heirs and assigns, for ever. It appeared that Ann 
Waters, prior to her marriage, had demised the pre- 
mises to one Joseph Waters for ninety-nine years at a 
yearly rent of 164/. 9*. ; and the rent was unpaid ; and 
Hugh Williams and his wife brought an action for the 
rent. Upon which the defendant pleaded the marriage 
settlement, and insisted that the legal estate was in 
the trustees ; that W. E. Howell had died, and John 
Williams his co-trustee was living, and was therefore 
the person who ought to have brought the action for 
the rent. The court held that the trust for Ann for 
her life for her separate use, independent of Hugh 
Williams her intended husband, and free from his 
debts, control or engagements, was a use which was 
executed by the Statute of Uses, and which accordingly 
gave her the legal estate during her life; so that the 
action for the rent was properly brought by herself and 
her husband. Baron Parke said: "Although, no doubt, 
it is highly probable that these parties intended to give 
the trustees the legal estate during the life of the wife, 
they have not used apt words for that purpose. We 
cannot collect clearly from the words of the deed that 
they intended to give the trustees an active trust — to 
exclude the husband from control by giving the estate 
to the trustees, in order to pay over the rents and profits 
to the wife. The limitation to her sole and separate 
Tise is therefore void at law, and the use is executed in 
the wife, although the husband is a trustee for her in 
equity." Baron Alderson: "I am of the same opinion. 
This case is within the very words of the Statute of 
Uses — * that where any person or persons shall stand or 
be seised of and in lands, &c., to the use, confidence or 
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trust of any other person or persons, &c., by reason of 
any bargain, sale, &c., in every such case all and every 
such person or persons, &o. that have or hereafter shall 
have such use, confidence or trust in fee simple, &o. 
shall from henceforth stand and be seised, and deemed 
and adjudged in lawful seisin, estate and possession of 
and in the same lands, &c., of and in such like estates 
as they had, or shall have, in use, trust or confidence of 
or in the same,' &c. This is clearly an estate in the 
trustees for the use of another, that is, the wife ; and it 
is not less so because it is clogged with a condition 
which is inoperative at law. In cases of what are called 
active trusts, it is a use given to the trustees themselves, 
on which a use cannot be executed by the statute." 

If the trust had been to receive the rentSy and to pay Remarks on 
the same to Ann for her life for her separate use, the ^^^^ ^' 
legal estate would have vested in the trustees ; and had 
the instrument to be construed been a will instead of a 
deed, the court would probably, in favour of the inten- 
tion, have held that the legal estate was vested in the 
trustees. 

If the trust be a trust io sell or convcf/^ then it is clear Trust to sell 
that this is a trust which the statute cannot execute; ®'<»^^®y- 
for the trustee must have the legal estate vested in him, 
in order to enable him to sell and convey. But, with- 
out the imposition of an active duty in the trustee, the 
legal estate may be conveyed to him, and a trust may 
be created binding in equity, simply by the limitation 
of a use upon a use, I adverted to this in a former Use upon a 
Lecture (c). It was held, in the construction of the ^^' 
statute, that if a bargain and sale of lands was made by 
A., a person seised in fee, to B. and his heirs, to the 
use of 0. and his heirs, that C. did not take the legal 

(r) Lectures on the Seisin of the Freehold, p. 194. 



54 



SETTLEMENTS. 



estate by the operation of the Statute of Uses. The 
bargain and sale made the bargainor a trustee for the 
bargainee; and, under the statute, the bargainee 
became seised; and the use declared upon his seisin 
was therefore a use upon a use, which use upon a use 
it was held that the statute did not execute or turn into 
a legal estate. By simply, therefore, making two uses 
instead of one, the whole intent of the statute was 
defeated, and trusts, which the statute intended to 
Trosts set np abolish, were set up again and enforced in Courts of 
Equity (d). 



again. 



Equity fol- 
lows the law. 



Curtesy. 



Dower. 



Trust estates or estates existing only in equity still 
demand your attention. Although a <)hange has been 
made, by the Supreme Court of Judicature Acts (c), in 
the machinery by which the rights of persons, entitled 
whether to legal or equitable estates, are administered, 
yet trust estates still remain, and it is necessary that you 
should be acquainted with their characteristics. As a 
general rule, it is said that, in regard to equitable estates, 
equitf/ folhics tlie law. Thus a trust estate descends, on 
the decease of its owner intestate, in the same manner 
as the legal estate would have descended. So the 
husband of a married woman is entitled to his estate by 
the curtesy in a trust estate as well as in an estate at 
law. There was one remarkable exception in the case 
of the dower of a widow. A widow was entitled to 
dower out of the legal estate of her deceased husband; 
but she was held not to be entitled to dower out of any 
estate held in trust for him. This, however, has been 
altered by the Act to amend the law relating to 
dower (/), which gives a widow a right to dower out of 
eveiy estate of inheritance in possession, other than an 
estate in joint tenancy, to which her husband shall die 



(d) Hopkins y. SopkinSf I Atk. 
691. 



{e) Stats. 36 & 37 Viot. o. 66; 
38 & 39 Viot. 0. 77. 
(/) Stat. 3 & 4 WiU. IV. c. 106. 
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beneficially entitled, whether such estate be wholly 

equitable, or partly legal and partly equitable. The Estates la 

same estates which exist in lands at law may be created ^^^' 

in them in equity. A man may have an equitable 

estate for Ufe, or he may have an equitable estate in 

tail, or he may have an equitable estate in fee simple. 

Before the Act was passed for the abolition of fines and 

recoveries (^), an equitable estate tail in lands was 

barred by means of what was called an equitable Equitable re- 

recovery; which was in fact a common recovery suffered ^^®^' 

of the lands, in the same manner br if the lands had 

been entailed at law. And in analogy to the rule which 

required that the owner of the legal seisin should be a 

party to the recovery, in order to make the tenant to tlie 

prcBcipe for the purpose of barring an estate taQ at 

law (A), it was held (t), that the beneficial owner of the 

first equitable estate of freehold, if there were such an 

estate, must concur in order to make the tenant to the 

prcBcipe for the purpose of suffering a conmion recovery, 

in order to bar an equitable estate tail. The Act for 

the abolition of fines and recoveries (A;), extends to 

estates tail in equity, as well as estates tail at law. And 

the consent of the protector, where a protector exists, is Protector. 

as much required in order to bar remainders expectant 

on estates tail in equity, as it is required to bar 

remainders expectant on an estate tail at law (/). And Enrolment. 

the same enrolment of the deed in the Chancery Division 

of the High Court of Justice within six calendar months 

after its execution, is required to bar an equitable estate 

taU as is required to bar an estate tail at law {m). And 

the Act expressly provides (n) that no disposition of 

(^) Stat. 3 & 4 Wm. rV. 0. 74. De Gex, M. & G. 409. 

(A) Leotiu«8 on the Seisin of (k) Stat. 3 & 4 WiU. IV. o. 74. 

the Freehold, pp. 156, 170. (/) Lectures on the Seisin of | 

(i) Lord GrmviOe t. Blyth, 16 the Freehold, p. 181. i 

Yes. 224; NouailU y. Greenivoody (m) Ibid, 164. 

T. & Buss. 26; Fmny y. AOm, 7 (n) Sect. 47. 
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lands under the Act by a tenant in tail thereof in equity, 
and no consent by a protector of a settlement to a 
disposition of lands upder the Act by a tenant in tail 
thereof in equity, shall be of any force, unless such 
disposition or consent would, in case of an estate tail at 
law, be an effectual disposition or consent under the Act 
in a court of law. You may remember that, in a 
former Lecture, I adverted at length to the barring of 
estates tail by means of dispositions under this Act (o). 

Equitable Equity considers that that which is agreed or 

conversion. directed to be done ought to be done, and ought, as 
far as all persons interested are concerned, to be treated 
as done. It accordingly holds that, if lands are directed 
to be sold, and the purchase-money invested in the 
purchase of other lands, or if money is directed to be 
invested in the purchase of lands to be settled, so that 
any person, if the lands were purchased and settled, 
would have any estate therein, such person is in equity 
entitled to the estate which he was intended to have. 
The money, in that case, is considered to be real estate 
in equity, and to be descendible, as such, to the heir-at- 
law, or the heir of the body of any person who is to 
have an estate in fee, or, as the case may be, an estate 
tail, in the lands to be purchased, in the same manner 
as if they had been actually bought and settled. The 
Act for the abolition of fines and recoveries contains 
provisions applicable to circumstances of this nature (/?). 
It enacts that lands to be sold, whether freehold or 
leasehold, or of any other tenure, where the money 
arising from the sale thereof shall be subject to be 
invested in the purchase of lands, to be settled so that 
any person, if the lands were purchased, would have an 
estate tail therein, and also money subject to be invested 

(o) Lectnree on the Seiaii of {p) Stat. 3 & 4 Will. IV. o. 74, 

the Freehold, pp. 161 et aeg. 6. 71. 
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in the purohase of lands, to be settled so that any 
person, if the lands were purchased, would haye an 
estate tail therein, shall, for all the purposes of the Act, 
be treated as the lands to be purchased, and be con- 
sidered subject to the same estates as the lands to be 
purchased would, if purchased, have been actually 
subject to; and all the preyious clauses in the Act, so 
far as circumstances will admit, shall, in the case of 
lands to be sold as aforesaid, except copyhold, apply to 
such lands, in the same manner as if the lands, to be 
purchased with the money to arise from the sale thereof, 
were directed to be freehold, and were actually pur- 
chased and settled, and shall, in the case of copyholds, 
apply to such lands, in the same manner as if the lands, 
to be purchased with the money to arise from the sale 
thereof, were directed to be copyhold, and were actually 
purchased and settled, and shall, in the case of money 
subject to be invested in the purchase of lands, to be so 
settled as aforesaid, apply to such money, in the scune 
manner as if such money were directed to be laid out in 
the purchase of freehold lands, and such lands were 
actually purchased and settled ; except that where the 
disposition shall be made under that clause of leasehold 
lands for years absolute, or money so circumstanced as 
aforesaid, such leasehold lands or money shall, as to the 
person in whose favour or for whose benefit the disposi- 
tion is to be made, be treated as personal estate; and 
the assurance by which the disposition of such leasehold 
lands or money shall be effected, shall be an assignment 
by deed, which shall have no operation under the Act 
unless enrolled in the Chancery Division of the High 
Court within six calendar months after the execution 
thereof. 

When, therefore, lands are thus directed to be pur- 
chased and settled so as to create an estate tail, you 
may disentail them before they are actually pur- 
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chased and settled, by conyeying freeholds, assigning 
leaseholds, or surrendering copyholds, which may be 
directed to be sold and the money laid out in the pur- 
chase of lands to be settled, or by assigning the money 
itself, if the trust be simply to lay out money in the 
purchase of lands to be settled, the deed of conyeyance 
or assignment being enrolled as required within six 
calendar months. 



Money in 
oourt. 



Copyholds. 



In some cases, where money has been in court subject 
to a trust to be laid out in the purchase of lands to be 
settled on a person in tail, with remainders over, the 
court has allowed the money to be paid out to such 
person without his executing a disentailing deed (q). 
This seems to me very much like a judicial repeal of a 
legislatiye enactment (r). And in a recent case («), the 
present Master of the Eolls thought it would be better 
that a disentailing deed should be executed. The object 
appears to have been to save expense. But if Parlia- 
ment has required a proceeding unnecessarily expensive. 
Parliament, and not the Judicature, should repeal the 
law. 

I mentioned in a former Lecture (^), that equitable 
estates tail in copyholds may be barred either by sur- 
render, in the same manner as if they were legal estates, 
or by deed to be entered on the court rolls of the manor 
within six calendar months after the execution thereof. 



Equitable 
estate in fee. 



If lands are conveyed unto and to the use of A. and 
his heirs, in trust for B. and his heirs; here, although 
A. is in by the common law, the first use declared being 



(q) In re Bow, L. B., 17 Eq. 
300; Inre WoodU Settled Estates, 
L. B., 20 Eq. 372. 

(r) See Be Waeon, LL.J., 10 
Jut., N. S. 1011. 



(t) Be Broadwaod, L. B., 1 Ch. 
D. 438. 

(t) Leotores on the Seiain of 
the Freehold, pp. 166, 186. 
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a use to himself, yet the trust for B. and his heirs, being 
a trust upon a use, is one which the statute will not 
execute; and B. accordingly does not become seised at 
law of any estate, but he becomes entitled in equity to 
an estate in fee simple in the lands conveyed (u). 
Equitable estates tail are, as we have seen, ojily to be 
barred by a deed enrolled in the Chancery Division 
of the High Court; but with regard to aU other 
estates of an equitable kind, the Court of Chan- 
cery has not followed the law in the strictness with 
which the conveyance of land is dealt with at law. 
An equitable estate, other than an equitable estate Conyeyanoe 
tan, may be conveyed from one person to another by ^X*"'^ 
any instrument which shows an intention so to do. 
There must be a writing, for it is provided by the 
Statute of Frauds (a;), that all declarations or creations 
of trusts or confidences of any lands, tenements or here- 
ditaments shall be manifested and proved by some 
writing signed by the party who is by law enabled to 
declare such trust, or by his last will in writing, or else 
they shall be utterly void and of non effect. Provided (y) 
that where any conveyance shall be made of any lands 
or tenements, by which a trust or confidence shall or 
may arise or result b;^ the implication or construction 
of law, or be transferred or extinguished by an act or 
operation of law, then and in every such case such trust 
or confidence shall be of the like force and effect as the 
same would have been if that statute had not been made. 
And it is further enacted (2) that all grants and assign- 
ments of any trust or confidence shall likewise be in 
writing, signed by the party granting or assigning the 
same, or by such last will or devise, or else diall like- 
wise be utterly void and of non effect. If, therefore, 
writing be used and the intent is clear, an equitable 

(m) Doe d. Zloi/d y. Fauingham, {x) Stat. 29 Car. 11. c. 3, s. 7. 

6 B. & C. 305. (y) Sect. 8. 

(z) Sect. 9. 
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estate in lands may be conveyed from one person to the 
other without feoffment, Kvery of seisin, or even a deed 
of grant. 



Word Equity, moreover, did not follow the law in the 

nec^sary^" strictness with which the law required that estates of 
equity. inheritance should only be conveyed by the use of the 

words " heirs" or "heirs of the body." In equity, if the 
intent is clear, an estate in fee simple will pass without 
the use of the word "heirs;" and an equitable estate 
tail may be created without the use of the words "heirs 
of the body" of the grantee. 



Rules of A rule in apparent contradiction to the maxim, that 

TOevwl.°°^^ equity follows the law, has been established by the 
Supreme Court of Judicature Act, 1873 (a), which pro- 
vides generally, that in all matters not thereinbefore 
particularly mentioned, in which there is any conflict 
or variance between the rules of equity and the rules of 
the common law, with reference to the same matter, the 
rules of equity shall prevail. It is very difficult to 
foresee what construction will be placed by the court 
upon this very general though important enactment. 
I suppose it was hardly intended to enact that an estate 
in fee simple shall now at law be conveyed to a man 
without the use of the word " heirs," or that an estate 
in tail may now be granted to a man without the use 
of the words " heirs of the body." I suppose that the 
section was intended to apply merely to cases in which 
a conflict between the rules of equity and the rules of 
law occurs with reference to the particular matter under 
consideration. I confess I look forward with some 
curiosity to see how this provision will be interpreted 
by the courts. 

(a) Stat. 36 & 37 Vict. c. 66, s. 25, sub-s. 11. 
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In some respects the doctrines of law cannot be fol- 
lowed out in all their consequences by the courts of 
equity. The rules of tenure which aflfect legal estates, Tenure, 
cannot, from the nature of the case, affect estates which 
are merely equitable, or held by one person in trust for 
another. If the cestui que trust, or person in trust for No escheat of 
whom the property is held, should die without heirs, ^^te. ^ 
the equitable interest which belonged to him will not 
escheat to any lord, for the cestui que trust was not the 
tenant of any lord. At law the cestui que trust is Cestui que 
simply tenant at will to his trustees. It has been held tenan^at 
that, in case of the failure of the heirs of the cestui que ^f^- 
trust, the trustee, who is seised of the premises in law, 
may stiU continue to hold the estate discharged from 
any trust (6). So that in this case he will become 
entitled for his own benefit. 

The descent of trust estates under the old law was Descent of 
governed by rules analogous to those which governed *™* '*^*^- 
the descent of legal estates under the same law. The 
seisin of the trustee was considered to be in equity the 
actual seisin of his cestui que trust (a). When property When mort- 
was in mortgage, and the mortgagee was in possession, f^^^ ^^' 
it was thought that the mortgagor, who had then only 
an equitable estate in the lands called an equiti/ of re^ 
demptian^ not being in possession, was not actually seised 
in equity of the lands so as to cause such equity of 
redemption to descend to his own heir, rather than to 
the heir of the person last actually seised {d). But if, When mort- 
as is usually the case, the mortgagee was not in posses- ^^SeaaiaD."^ 
sion, but the mortgagor was in receipt of the rents and 
profits, here he had an equitable seisin sufficient to make 
him the stock of descent {e). The Act to amend the law 

(h) Burgess t. WheatCy 1 Sir Reports temp. King, 72; 2 Jac. 

Wm. Black. 123. & W. 201. 

(c) Parker V. Carter, i'H.a.re J iOO. {e) Casbume v. TuffUe, 2 Jao. & 

{d) rcnvillv.ZusionbeyMoaiey'B W. 194. 
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of inheritance (/), to whioh I adverted in former Lec- 
tures {g), applies equally to the descent of truBt estates 
as to the descent of estates at law. 

The rule that, in a settlement of real estate, a con- 
tinuous seisin of the freehold must be provided for, so 
that any break in such seisin was fatal at law to any 
contingent remainder which could not oome into posses- 
sion the very moment the partioular estate determined, 
Legal estate ipas not f oUowod by the courts of equity. The legal 
preserrea estate T^ted in the trustees was considered sufficient 
equable to preserve all equitable contingent remainders, although 
-- ■ ' an interval might elapse between the death of the equit- 

able tenant for life, and the time when the equitable 
remainder should become an estate in possession. Of 
this we had an example in the case of HopMns v. ^Mop- 
kiiis (h), to which I referred in a former Lecture. 

Ramlting You will observe that the Statute of Frauds excepts 

resulting trusts from the enactment requiring that every 
trust should be created by writing. I have already 
spoken of resulting uses under the Statute of Uses (t). 
Resulting trusts are of a similar nature. If a man con- 
veys real estates onto and to the use of truflteee and their 
heirs, so as to vest the whole legal estate in them, npon 
certain trusts which do not exhaust the whole beneficial 
interest, as, for example, in trust for A. for his life, 
without saying more; here the trust of the estate results 
to the grantor, in remainder expectant on the decease of 
A. ; and, after A-'s death, the trustees will hold the lands 
Hfsulting in trust for the grantor and his heirs. The trust which 
oiJ eXto." results to the grantor is considered to be part of his old 
estate, in the same way as a resulting use executed by 
the Statute of Uses forms part of the old estate. If 

(/) 8tat.3&4WiU.IT.c. 106. (*) Caa. temp. Talbot, 44; 1 

{g) Lectures on tlio SeUin ai Atk. 581 ; atitt, p. 24. 
theFicehold, pp. 70—98. (i) Anir, pp. 17—19. ' 
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the conveyance had been made to trustees and their 
heirs, to the use of A. for life, without more; in this 
case, we have seen {k) that the use undisposed of by the 
deed will result to the grantor and his heirs; giving 
him a legal estate in remainder expectant on the decease 
of A. So a resulting trust gives to the grantor an 
equitable estate of a similar kind. 

In making a settlement of lands, one of the first and Settiementa. 
most important matters to be considered is, whether the 
legal estate in fee simple in the lands shall be vested in 
the trustees of the settlement, in trust for the persons 
intended to be benefited; or, whether the Statute of 
Uses shall be rendered available, so as to give a legal 
estate and interest to each party entitled, according to 
the order in which he is to come into possession, and 
to give to the trustees powers of sale, exchange and 
other powers which, as you have seen (/), may bo 
created imder that statute, irrespective of legal owner- 
ship. There are advantages and disadvantages in both Legal estate 
methods. I may say, generally, that, in small settle- "^*™**«^- 
ments, especially where a sale is contemplated, it is 
thought better and is more usual to vest the whole 
legal estate in the lands in the trustees of the settlement. 
In large settlements, especially where the property is Not in trus- 
intended to be entailed upon the eldest son, it is usual 
and thought more convenient to resort to the Statute of 
Uses, giving to the parties successively to be entitled 
legal estates in the land, and relegating the powers which 
the trustees are to possess to the doctrine of powers under 
the Statute of Uses. If the whole legal estate is vested 
in the trustees, there is no doubt this inconvenience, 
that, when the settlement comes to an end, it will be 
necessary that the trustees should execute a conveyance 
of the legal estate so vested in them to the person or 



{k) Ante, p. 18. (0 Ante, pp. 36, 37. 
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persons, whoever they may be, who, at the conclusion of 
the settlement, are in equity entitled to the property. 
But, as a set-off against this, there is no occasion for the 
same nicety in the construction of the powers which the 
trustees are to possess. If trustees have no other powers 
than such as are expressly given to them by virtue of 
the Statute of Uses, and independently of any owner- 
ship, it is necessary that the powers should be very 
carefully constructed; as every event must be provided 
for, and the trustees can do nothing but what they are 
expressly authorized to do. But, if you vest the whole 
legal estate in fee simple in the trustees, you at once 
give them at law, by virtue of their ownership, all the 
powers which an owner in fee simple can possess over 
land. They have power to convey. They have power 
to lease. All, therefore, that is wanted is merely to 
restrict them in the exercise of the powers which the 
law gave them by virtue of their ownership. For 
instance, they are not to sell without the consent, say 
of the husband and wife, or of the survivor, in the case 
of a marriage settlement. So, without such consent, it 
may be stipulated that they may not grant any lease; 
and the term and length of the lease they may grant 
may be and should be stipulated for in the settlement. 
Whereas, if the settlement is so framed that the bene- 
ficiaries are to take the legal estate, then, when the settle- 
ment comes to an end, the last beneficiary having the 
legal estate, there will be no occasion for the trustees of 
the settlement to make any conveyance to him; for in 
truth they will have nothing to convey. Again, if the 
tenant for life under the settlement has the legal estate 
vested in him, he may deal with the tenants of the 
estate himself, without troubling the trustees, who, if 
the legal estate be vested in them, are the persons who 
must eject refractory tenants, and take all legal pro- 
ceedings with respect to the property. The possession 
by the trustees of the legal estate, does not, however, 
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necessarily carry with it the right of management of the Management. 
lands, to the exclusion oi the cestui que trust for life; 
for the court wiU often give him the management, unless 
it appear to be the intention of the author of £he trust 
to vest it solely in the trustees (m). 

I hope in my next Lecture to finish so much of the 
present subject as directly relates to the explanation of 
the Statute of Uses. 

(m) Tidd y. Lister, 6 Mad. 429. 



w.s. 
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LECTURE V. 

There are two sections in the Statute of Uses (a) of 
which frequent use is still made in conveyancing ; and 
Kent-charg«B they ore the 4th and 6th sections, which relate to rent- 
use, charges created by way of use. These sections recite 
that where divers persons stand seised of any lands, 
tenements or hereditaments, in fee simple or otherwise, 
to the use and intent that some other person or persons 
shall have and perceive yearly to them and to his or 
their heirs, one annual rent of 10/., or more or less, out 
of the same lands and tenements, and some other person 
one other annual rent to him and his assigns for term 
of life or years, or for some other special time, accord- 
ing to such intent and use as hath been heretofore 
declared, limited, and made thereof; and they enact 
that in every such case the same persons, their heirs 
and assigns, that have such use and interest to have 
and perceive any such annual rents out of any lands, 
tenements or hereditaments, that they and every of 
them, their heirs and assigns, be adjudged and deemed 
to be in possession and seisin of the same rent, of and 
in such like estate as they had in the title, interest or 
use of the said rent or profit, and as if a sufficient grant 
or other lawful conveyance had been made and exe- 
cuted to them by such as were or shall be seised to the 
use or intent of any such rent, to be had, made or paid 
according to the very trust and intent thereof; and 
that all and every such person and persons as have or 
hereafter shaU have any title, use and interest in or to 
any such rent or profit, shall lawfully distrain for non- 

(a) 27 Hen. VIII. c. 10. 
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payment of the said rent, and in their own names make 
avowries, or by their bailiffs or servants make oonisanees 
and justifications, and have all other suits, entries and 
remedies for such rents as if the same rents had been 
actually and really granted to them, with sufficient 
clauses of distress, re-entry, or otherwise, according to 
such conditions, pains, or other things limited and ap- 
pointed upon the trust and intent for payment or surety 
of such rent. 

This is a provision that is very frequently made use 
of. I mentioned in a former Lecture {b) that since the 
Statute of Quia emptores (c), it is not lawful for any 
person to convey land to be holden of himself in fee 
simple. Every conveyance of freehold land to a man 
and his heirs must be made to hold of the same chief 
lord of the fee as the person who conveys the land him- 
self held before such conveyance. But in some parts 
1 of England, particularly in the northern counties, it is 

\ very usual to sell and convey lands in fee simple, in Sale of lands 

consideration of their being subject to a rent-charge to tion of rent-" 
be issuing out of it, and to be granted to the person c*^"^©- 
who conveys the land, his heirs and assigns, for ever. 
So that, instead of being seised in fee of the land, he, 
after the conveyance, becomes seised in fee of a rent- 
chaxge issuing out of the land. This is usually done 
when the land is intended to be improved by building 
on it; and it is now constantly effected by means of 
the 4th and 5th sections of the Statute of Uses. A., 
being seised in fee, grants the lands in question to B. 
and his heirs, to the use and intent that he, A., his heirs 
and assigns, may henceforth receive, out of the rents 
and profits of the premises, a yearly rent-charge of so 
many pounds; and there usually follows a further use 
aud intent that if the rent-charge be unpaid for so 

{b) Lectures on the Seisin of {e) Stat. 18 Edw. I. c. 1. 
the Freehold, pp. 21, 22. 
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many days, it shall be lawful for A., his heirs and 
assigns, to enter upon the premises and distrain for the 
rent; but this is unnecessary, for, as you see, the statute 
itself gives a .power of distress. There is generally a 
further use and intent that if the rent be behind for so 
many more days, it shall be lawful for A., his heirs and 
assigns, to enter and take possession of the premises, 
and to receive the rents and profits for his and their 
own benefit, until he and they shall therewith or other- 
wise be fully satisfied the rent-charge and aU arrears 
thereof, and also all arrears which shall grow due during 
the time that he or they shall, by virtue of such entry, 
be in possession of the premises, together with all costs 
and expenses occasioned by the non-payment or recovery 
of the same or in relation thereto; such possession when 
taken to be without impeachment of waste. All these 
uses are, by the statute, turned into legal estates and 
interests. A. has a legal rent-charge to himself in fee 
simple issuing out of the premises ; he has also a legal 
power to distrain in case of non-payment within the 
time fixed, and also a legal power of entry and enjoy- 
ment of the rents, in case the rent-charge is impaid for 
the further time specified, until all arrears and expenses 
shall have been paid up. Subject to the rent-charge, 
and to the powers and remedies for securing payment 
thereof, the lands are then limited to the use of B., his 
heirs and assigns, or to any other uses which B. may 
prefer; and B. then becomes, by virtue of the first sec- 
tion of the Statute of Uses, seised in fee of the lands 
subject to the rent-charge, and to the remedies for 
securing the same. 

The 4th and 5th sections of the statute are also con- 
stantly used in settlements for the purpose of securing 
JointureB. a jointure for the intended wife, or any other rent- 
charge which it may be desired to give to any other 
person for life or otherwise. The rent-charge, when 
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created by virtue of the statute, becomes a legal rent- 
cliai^e, and may itself be granted to one and his heirs, 
to the use of another and his heirs, or for any other 
estate. For a rent-charge is a hereditament; and in 
that case it falls within the first section of the Statute 
of Uses, which, as you remember, provides, that where 
any person is seised of any rents or other heredita- 
ments {d)y to the use, confidence or trust of any other 
person or persons, they that have the use, confidence or 
trust, shall be deemed and adjudged in lawful seisin 
and possession of and in the same rents and heredita- 
ments, of and in such like estates os they had in the 
use, trust or confidence of the same. 

The case of Seelis v. Blain (e), to which I referred in ffeeiu v. 
a former Lecture (/), affords an example of the use of 
both sections of the statute. You will see, on referring 
to the report of that case, that the rent-charge of 50/. 
which was then in question, was created by indentures 
of lease and release, dated respectively the 9 th and 10th 
of Jime, 1839, whereby certain land was granted, bar- 
gained, sold and released by John Eobinson and Stephen 
Heelis, to John Spencer and his heirs, to the use, intent 
and purpose that the said John Eobinson and his assigns 
during his life, and, after the determination of that 
estate by any means in his lifetime, then that the said 
Stephen Heelis and his heirs during the natural life of 
and in trust for the said John Eobinson, and subject 
to the aforesaid limitations, then that John Eobinson, 
his heirs and assigns, should, yearly and every year for 
ever thereafter, have, receive and take from and out of 
the land thereby released, and the buildings to be erected 
thereon, one clear yearly rent or sum of 50/., by half- 
yearly payments on the 24th of June and 25th of De- 
cember ; and to further uses limiting to John Eobinson, 

(d) Lecturee on the Seifiin at (e) 18 C. B., N. S. 90. 

the Freehold, p. 139. (/) Ante, p. 14. 
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his heirs and assigns, or to Stephen Heelis and his heirs, 
as the case might be, powers of distress and of entry 
and preception of profits for securing the said yearly 
rent; and, subject to the said yearly rent of 50/., and 
to the powers and remedies for the recovery thereof, to 
uses to bar dower in favour of John Spencer, his heirs 
and assigns for ever. 

The uses to bar dower I will endeavour to explain in 
a future Lecture (g). Here you see that, by the opera- 
tion of the 4th and 5th sections of the Statute of Uses, 
John Bobinson had a rent-charge of 50/. for his life 
vested in him ; Stephen Heelis had a vested estate in 
the same rent-charge during the life of John Bobinson, 
because, if John Eobinson's estate in the rent-charge 
were to cease at any time during his life, then Stephen 
Heelis or his heirs would be ready to come in and re- 
ceive the rent-charge during the residue of the life of 
John Eobinson (h) ; and, subject to this estate vested in 
Stephen Heelis, John Eobinson became seised in fee of 
the rent-charge, to him, his heirs and assigns for ever. 
Then, by an indenture of the 3rd November, 1862, 
John Eobinson granted, and released the said rent- 
charge of 50/., and all his estate therein, with the said 
powers and remedies for recovering the same, unto and 
to the use of the said Stephen Heelis, his heirs and 
assigns for ever. Now this indenture clearly had an 
operation simply by means of the common law, and not 
by virtue of the Statute of Uses. For you will re- 
member that, if the use is limited to the same person to 
whom the hereditaments are conveyed, he is in simply 
by the common law and not under the statute (i). The 
life estate which Stephen Heelis had under the deeds of 
9th and 10th of June, 1839, for the life of John Eobin- 
son, became merged in the estate in fee in the rent- 

(ff) Qeepoit, Lecture VI. (t^ AnUf p. 4. 

(A) Lecturee on the Seian of the Freehold, p. 189. 
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charge which was granted to him hj this deed; and the 
effect of the deed, 'therefore, was, that Stephen Heelis 
became seised in fee of the rent-charge, to him, his heirs 
and assigns. Then by a deed, which I mentioned when 
I referred to this case before (A;), dated the 27th of 
January, 1864, and made between the said Stephen 
Heelis of the first part, John Heelis, his son, of the 
second part, and the said Stephen HeeUs, and John 
Heelis, and Thomas HeeHs, Arthur Heelis, James 
Heelis and Edward HeeHs, four other sons of the said 
Stephen Heelis, of the third part, Stephen Heelis, in 
consideration of the natural love and affeption which he 
had for his sons, the other parties to the deed, and for 
a nominal pecunicuy consideration, granted the said 
rent of 50/., with the powers and remedies for the 
recovery thereof, to John Heelis and his heirs, to hold 
tmto John Heelis and his heirs, to the use of the said 
Stephen HeeUs, John Heelis, Thomas Heelis, Arthur 
Heelis, James Heelis and Edward Heelis respectively, 
and their respective heirs and assigns equally in im- 
divided sixth shares as tenants in common. Under this 
grant Stephen Heelis, the grantor, became, by virtue of 
the Statute of Uses, seised of a sixth part of the rent- 
charge, instead of being, as before, seised of the whole 
rent-charge; and all the other parties became, by virtue 
of the Statute of Uses, seised, each of an undivided 
sixth part in the rent-charge, as I mentioned in a 
former Lecture (/). I make no apology for reverting 
to this subject, because you will see, on consulting the 
case, that a confusion appears to have been made be- 
tween the 1st and the 4th and 5th sections of the 
statute, when the case came before the revising bar- 
rister. The case turned upon the Ist section of the 
statute, and not on the 4th and 5th sections. These 
sections, the 4th and 5th, had already discharged their 

{k) Ante, p. U. (/) Ante, p. 14. 
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duty when tlie rent-charge was created by the convey- 
ance by lease and release of the 9th and 10th of June, 
1839. These deeds created the rent-charge ; the deed 
of the 3rd November, 1862, granted the rent-chai^e to 
Stephen Heelis in fee; and the subsequent indenture of 
27th of January, 1864, called into operation the 1st 
section of the Statute of Uses, and, by its means, split 
up the rent-charge into six shares, holden by six dif- 
ferent persons as tenants in common in fee. 

Examples of The right understanding of the Statute of Uses is so 

of UaL^^*^^*^ important that I think I cannot do better than devote 

a portion of the present Lecture to a few examples of 

the manner in which this statute is constantly used in 

conveyancing. Suppose that A. and B. are seised of 

lands in fee simple as joint tenants, upon certain trusts, 

as upon trust for sale, and to distribute the proceeds of 

the sale amongst other persons, or upon trust for 

securing sums of money to different people, or upon 

trust to pay over the rents and profits to a married 

woman for her separate use, or upon any other trust 

whatsoever; and B. wishes to resign the trust; and the 

Appointment person or persons who have power to appoint a new 

tnuteer trustee have appointed G. as a new trustee in his place. 

The problem then is, A. and B. being seised as joint 

tenants in fee of the lands in question, how these lands 

yesting landB shaU become vested for the future in A. and G. as joint 

jointly with tenants in fee upon the same trusts. Of course it 

old trufltee. might be done by A. and B. granting the lands to a 

third person X. in fee, and then by X. regranting the 

land to A. and G., their heirs and assigns. But the 

Statute of Uses enables the conveyance to be effected 

by one deed instead of two. Let A. and B. convey the 

lands to G. and his heirs. This gives G. an estate in 

fee simple; but let it be conveyed to him and his heirs, 

to the use of A. and G., their heirs and assigns for 

ever. Here the statute at once operates, takes away 
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the seisin of 0. and vests it in A. and C. jointly, for 
the same estate as they have in the use. They have an 
estate in fee simple as joint tenants in the use; and the 
statute gives them the same estate in the lands them- 
selves. 

Here is another example. A., a person seised in fee, Another 
wishes to vest his lands in trustees, and to make him- ®^*™P^®* 
self one of them. The way to effect this by virtue of in grantor 
the Statute of Uses is as follows:— Let A. grant the j^^^^^*^ 
lauds to the other trustees and their heirs, to the use of 
himself and the other trustees, their heirs and assigns as 
joint tenants, upon the trusts upon which he wishes 
that they should hold. Here the statute gives to A. 
and to his co-trustees the same estate as they had in 
the use, that is, an estate in joint tenancy in fee; and 
the trusts declared of the lands vested in them ore a use 
upon a use, and create no further legal estate (m) ; so 
that A. and his fellows are jointly seised in fee upon 
the trusts which he wishes to create. 

So, if a father wishes to settle his land upon himself Settlement by 
for his life, and after his own decease upon his eldest h^a^M^for 
son in fee, and also, in the meantime, to give to the son lif © 'with 

..••!• .• "1 i Ti rent-charire 

an annuity for his momtenance, he can most readily and re- 
effect his intention by the means of the Statute of Uses. J^der to 

iiiH son 

Let biTn grant the lands to the son and his heirs: this 
gives the son an estate in fee simple. Then let him 
attach uses on this estate: these uses the Statute of 
Uses will turn into estates in possession. The grant is 
made to the son and his heirs, to the use and intent that 
the son and his assigns shall, during the joint lives of 
himself and his father, receive, out of the rents and 
profits of the lands, a yearly rent-charge of, say 100/., 
payable quarterly, with powers of distress and entry for 

(m) Lectoree on the Seisin of the Freehold, p. 194. 
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secTiring the same. This use, under the 4th and 5th 
seotions of the statute, gives the son a legal rent-oharge 
of 100/. per year during the joint lives of himself and 
his father. But, subject to this rent-oharge, th^ father 
wishes to keep the estate during his life. This intention 
if effected bj the second limitation of use, which is 
this: — subject to the rent-charge and to the powers and 
remedies for securing payment thereof, to the use of the 
father and his assigns during his life ; and, if he wishes 
to have power to commit waste, then to the use of him- 
self and his assigns during his life without impeachment 
of waste. This enables the father to hold the estate 
during his life; then, to complete the transaction, a 
further use is limited, after the decease of the father, 
namely, to the use of the son, his heirs and assigns for 
ever. This vests in the son an estate in fee simple in 
remainder expectant on the decease of his father. 

Grant tinto Again, if A. wishes to grant his lands to certain 
of tnutee^"^ trustees to be held by them upon certain trusts, he 
and their grants the lands in question to the trustees and their 
heirs, to hold the same unto the trustees and their heirs, 
to the use of them, their heirs and assigns. This, as we 
have seen (n), puts the trustees in by the common law, 
and not by virtue of the Statute of Uses. But the 
insertion of the words "to the use of them, their heirs 
and assigns" has this effect; — ^it makes any subsequent 
use or trust limited in favour of any other person a me 
upon a tcsey which, as we have seen (o), is not executed 
or made into an estate by the Statute of Uses. It 
follows, therefore, that, after the execution of a convey- 
ance of this sort, giving the lands unto the trustees and 
their heirs, to the use of them and their heirs, they take 
the legal estate in fee simple, and none of the bene- 
ficiaries has any legal estate given to him by the opera- 

(n) Ante, p. 4. 

(o) Leotiires on tlio Seisin of the Freehold, p. 194 ; ante, pp. 63, 64. 
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tion of the Statute of Uses. In fact in this case the 
operation of the statute is excluded. This is an example, 
not of the way in which the statute may be made use 
of, but of the way in which the statute may be prevented 
from having any operation. 

Again, suppose a married man, being distrustful of Grant br 
his own judgment, should wish to give his wife a joint gj^g hig 
power with himself of disposing of his own lands, he ^^® Jo"\t 
could not, at the common law, have effected his object. hbuMlf. 
But the Statute of Uses enables him to do so. Let him 
convey the lands to A. and his heirs (A. being any per- 
son no matter who), to such uses as he the grantor and 
his wife shall by deed jointly appoint, and in default of 
any appointment and subject thereto to any uses he 
may think fit. Here A. the grantee takes merely an 
instantaneous seisin; the uses limited in default of 
appointment become, by virtue of the Statute of Uses, 
vested estates. But the grantor and his wife, having 
now a joint power of appointment by deed, may at any 
time, by the exercise of their power, divest these estates 
either totally or partially, by appointing the use of the 
lands to a third person in fee simple or for any less 
estate. 

Again, if a father be tenant for life of freehold lands. Father tenant 
with remainder to his eldest son and the heirs or heirs ^n tenimf in 
male of the body of such eldest son, here, when the **"! ^ re- 
eldest son comes of age, he and his father together can aoqoire a 
do what they please with the property. The son, with ^^"^*^^j- 
the consent of his father as protector of the settlement, and settle 
can bar his estate tail and all remainders over by a deed ^^J^^^^* 
of grant to be enrolled in the Chanoeiy Division of the 
High Court within six calendar months (p). Suppose, 
then, that both father and son are desirous that the 

(p) Lectures on the Seuin of the Freehold, pp. 178 it mq. 



76 SETTLEMENTS. 

estate should be contiuued in the family, and that for 
that purpose the son should be content with an estate 
for life only, in remainder expectant on the decease of 
his father, with remainder to his eldest son, as yet 
unborn, and the heirs male of his body, and so on ; and 
suppose that, whilst having this object in view, they 
were also desirous they should yet both together, but 
not one alone, have power to alter or defeat the settle- 
ment at their pleasure, should circumstances render such 
a course desirable ; they may readily effect all this by 
virtue of the Statute of Uses. Let the father grant his 
life estate, and let the son, with the consent of his 
father as protector of the settlement, grant his re- 
mainder in tail to A. (no matter whom) and his heirs, 
to such uses as the father and son shall jointly by deed 
appoint, and in default of and subject to any such 
appointment, to the use of the father for life, with 
remainder to the use of the son for life, with remainder 
to the use of his eldest son and the heirs male of his 
body, and so on to the use of his second and other sons 
successively in tail male. Let the deed be at once 
enrolled in the Chancery Division of the High Court 
and the thing is done. The father has a life estate, the 
son has the next life estate, his first son has, when bom, 
an estate in tail male; but the father and son can 
together defeat the whole by appointing, under their 
joint power, the use of the lands in some other way, 

I now proceed to call your attention to further 
sections of the Statute of Uses, which relate to the 
Jointure. jointure of a maixied woman; and it may serve as an 
introduction to the next Lecture, in which I hope to 
treat of the dower of a married woman, which one may 
say generally is a right to enjoy, during her life, one 
third part of all the real estat-es of her husband, to 
which any issue that she might have had by him could 
have been heir. Before the Statute of Uses, the use of 
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land was not considered to be liable either to the dower No dower nor 

of the widow {q)j or to the curtesy of the husband of ^J^^^. 

the cestui que use, or person for whose use the land 

was held (r). When the Statute of Uses transferred 

the legal estate to those who were entitled to the use of 

lands, it followed that all women then married would 

have become dowable of all lands holden to the use of 

their husbands, and would also have been entitled to 

any particular lands that might have been settled on 

them by way of jointure after the decease of their 

husbands. This of course would have been an injustice ; 

and the 6th section of the Statute of Uses accordingly Statute of 

provides, that whereas divers persons have purchased or ^*' *®^* ^* 

have estate made and conveyed of and in divers lands, 

tenements and hereditaments, unto them and to their 

wives, and to the heirs of the husband, or to the husband 

and to the wife and to the heirs of their two bodies 

begotten, or to the heirs of one of their bodies begotten, 

or to the husband and to the wife for the term of their 

lives, or for term of life of the said wife, and where any 

such estate or purchase of any lands, tenements or 

hereditaments hath been, or hereafter shall be, made to 

any husband and to his wife in manner and form 

expressed, or to any other person or persons, and to 

their heirs and assigns to the use and behoof of the said 

husband and wife, or to the use of the wife as is before 

rehearsed, for the jointure of the wife; that then in 

every such case, every woman married having such Woman 

jointure, made or hereafter to be made, shall not claim joj^^e not 

nor have title to have any dower of the residue of to have 

the lands, tenements or hereditaments that at any time 

were her said husband's, by whom she hath any such 

jointure, nor shall demand nor claim her dower of and 

against them that have the lands and inheritance of her 

said husband; but if she have no such jointure, then 

(v) Perkins' Profitable Book, (r) md.a.iGZ; 1 Rep. 123 b.; 

8. 349. Sanders on Uses, G6, 4th ed., 65, 

66, .'Sth ed. 
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she shall be admitted and enabled to pursue, have and 
demand her dower by writ of dower, after the due 
oourse and order of the common laws of this realm. 
In case wife Provided (s) that if any such woman be lawfully expulsed 
from her Or evicted from her jointure or from any part thereof, 
jointuw. without any fraud or covin, by lawful entry, action, or by 
discontinuance of her husband, then every such woman 
shall be endowed of as much of the residue of her hus- 
band's tenements or hereditaments, whereof she was be- 
fore dowable, as the same lands and tenements so evicted 
and expulsed shall amount or extend unto. Provided 
also (t) that if any wife have, or hereafter shall have, 
any manors, lands, tenements or hereditaments unto her 
Jointure after given and assured after marriage^ for term of her life, or 
mamage. otherwise in jointure, except the same assurance be to 
her made by Act of Parliament, and the said wife, after 
that, fortune to outlive her said husband, in whose time 
the said jointure was made or assured unto her, that 
then the same wife, so overliving, shall and may, at her 
Wife may liberty, after the death of her said husbamd, refuse to 
jo^ture^d have and take the lands and tenements so to her given, 
claim dower, appointed Or assured, during the coverture, for term of 
her life or otherwise in jointure, except the same assur- 
ance be to her made by Act of Parliament as is afore- 
said, and thereupon to have, ask, demand and take her 
dower by writ of dower or otherwise, according to the 
common law, of and in all' such lands, tenements and 
hereditaments as her husband was and stood seised of 
any state of inheritance at any time during the cover- 
ture; any thing contained in the Act to the contrary 
thereof notwithstanding. 

BeqniBites for The sixth sectiou of the statute, being in contradic- 
legaljomture. ^^^ ^| ^^^ common law, has always been construed 

strictly, and no estate limited to a woman is deemed a 
good jointure and bar to dower under this Act, unless it 
be attended with the following circumstances. 1 st. It 

(«) Sect. 7. (0 Sect. 9. 
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must commence to take effect in possession immediately 

on the death of the husband, or otherwise it will not be 

80 beneficial as dower, which commences immediately 

on the husband's decease. 2ndly. It must be for the 

life of the wife at least, or for some greater estate. 

3rdly. The estate must be to the wife herself, and not 

to any other person in trust for her. This, however, 

wiU not prevent the jointure from being a good equit- 

able jointure and a bar to dower in equity, though at 

law it would €eem to be otherwise. 4thly. The jointure 

must be in satisfaction of the whole of the wife's dower, 

and not in satisfaction of a part of it only. 5thly. The 

estate limited to the wife must be expressed to be in 

satisfaction of her whole dower, or it must appear from 

the contents of the instrument that such was intended 

to be the case. And, 6thly, the jointure must be made 

before her marriage; for, as we have seen («), the ninth 

section of the statute expressly provides that, if it be 

made after marriage, unless it be by Act of Parliament, 

then the wife, if she survive her husband, may refuse 

the jointure, and may claim her dower; but if she once 

accepts the jointure, then she cannot afterwards alter 

her mind. The Act for the amendment of the law 

relating to dower (ip), by placing the wife's dower in 

the power of her husband, has rendered the law of Law of join- 

jointures of lesa importance ikm it waa before. S^Zi."" 

Before proceeding to the subject of Settlements, of 
which marriage settlements are the most frequent and 
the most important, it will be desirable to explain to 
you the rights and interests which, independently of 
settlements, a wife has in the lands of her husband, and 
the husband has in the lands of the wife, or in other 
words the dower of the wife and the curtesy of the 
husband. I propose to devote the next Lecture to the 
consideration of the subject of Datcer. 

(«) Ante, p. 78. (j:) Stat. 3 & 4 Will. IV. c. 105. 
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LECTURE VI. 

Before considering the Settlements usually made on 
the occasion of marriage, it is desirable that you should 
imderstand the estates and interests which the law gives, 
independently of settlement, first to the wife in the lands 
of her husband, and secondly to the husband in the 
lands of his wife. The right which the law gives to a 
woman on her marriage is called her right of dower. 
This right, of which anciently the husband was unable 
to deprive his wife without her consent, was, by an Act 
passed in the 3rd and 4th years of the reign of King 
William IV. (a) enlarged in some respects, but dimi- 
nished in one most important respect, namely this, — ^that 
by this Act it rests entirely in the pleasure of the 
husband whether his wife shall have dower out of his 
lands or not. How far this feature of the Act is an 
amendment of the law may perhaps be questioned. At 
any rate it has rendered it more than ever desirable that, 
on the marriage of a woman with a man entitled to 
landed property, a settlement on the wife by way of 
jointure should be stipulated for by her friends. 



Littleton's 
definition of 
dower. 



Let US first consider the law of dower as it stood 
before the Act was passed to amend it. Littleton tells 
US {b) that there were in his time five kinds of dower, 
viz., dower by the common law, dower by the custom, 
dower ad ostium eccksicBy dower ex asserwi patriSy and 
dower de Ia2)lu8 belle. "Tenant in dower," says Little- 
ton (c), "is where a man is seised of certain lands or 



(a) Stat. 3 & 4 WiU. IV. c. 105. 
(A) Soot. 51. 



(c) Sect. 36. 
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tenements in fee simple, fee tail general, or as heir in 

special tail, and taketh a wife and dieth, the wife, after 

the decease of her husband, shall be endowed of the 

third part of such lands and tenements as were her 

husband's at any time during the coverture, to have 

and to hold to the same wife in severalty, by metes and « 

bounds, for the term of her life, whether she hath issue 

by her husband or no, and of what age soever the wife 

be, so as," he adds by way of a precaution, which in 

these days is scarcely necessary "so as she be past the 

age of nine years at the time of the death of her husband 

(for she must be above nine years old at the time of the 

decease of her husband), otherwise she shall not be 

endowed." This is dower by the common law. It 

was a right of which the husband could not deprive his 

wife either by alienation by deed or will, or by running 

into debt. Her claim was paramount the rights both Dower para- 

^£ 1^* !• jj?!-* j'i. mount both 

of ms aiienees and of nis creditors. alienees and 

creditors of 
—_ husband. 

Tou wiU observe, first, that the man must have been g^ 
seised. This subject affords a further illustration of the 
subject of my former course of Lectures ((/), as it shows 
the importance attached by the ancient law to the seisin 
of the freehold. If a man was not seised, his wife had 
no right to dower. Now you will remember that if a 
man had vested in him a reversion or remainder in fee 
simple, expectant on the determination of a prior estate 
for life, or of a prior estate tail, he was not seised. The 
seisin was in the prior tenant for life or tenant in tail, 
and, being in him, could not at the same time be in the 
person entitled to the remainder or reversion expectant 
on his estate. A person entitled to such a reversion or No dower of 
remainder held it free from any right of dower in his J^^T " 
wife, so lona: as the estate continued a mere reversion or expectant on 

an estate of 

remainder; but the moment his estate became an estate freehold. 

{tt) Lectures on the Seisin of the Freehold. 
w.a. G 
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in possesflion, Mb wife became entitled to dower by 
virtue of the seiain of her husband. 

^ffi°"t^* If the hufiband was seised, it was not maf«ii&l 
dower, whether his seiain were a seJEiin in law merely, or a 

seiun in deed. If, at any time, though but for an 
instant, during the coverture, the husband was seised 
of land, whether in law or in deed, his wife was entitled 
to her dower, Thia is explained by Mr. Watkins in his 
Essay on the Law of Descents (e). "If the heir has such 
right, that is, a right to the lands, together with a seisin 
in law, his widow may claim her dower, though he die 
before entry, and though that seisin in law abide in him 
but for a single moment. As where lands descend to 
on heir, who is married at the time of the descent cost, 
Abatement, and a stranger abates on the death of the ancestor; and, 
during the possession of the stranger, the heir dies, his 
vridow shall be endowed. For, as the law, immediately 
on the death of the ancestor, casts the estate on the 
heir, and as the stranger cannot abate till after the 
death of the ancestor (for had he entered before, he 
would not hare been the abator of the heir but tiie 
disseisor of the ancestor), the seisin, in contemplation of 
law, is in such heir before the abatement of the stranger. 
For, supposing that the stranger had entered the very 
instant that the ancestor died, yet, as the possession 
was necessarily vacant before he could have abated, the 
possession during such vacancy was presumed by the 
law to have been in the heir; and the law frequently 
permits an instant to be cleft asunder, for it tells us 
that in things of an instant there is a priority of time, 
and the one shall be said to precede the oth^, although 
both shall be said to happen at one instant ; for every 
instant, says the law, contains the end of one time and 
the commencement of another. Bat we must not 

[.) Pagefl 42, 44, 49, 401 ed. 
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forget," adds Mr. Watkins, " that, though it thus cleaves 
an instant into two parts, it gravely informs us that it 
does not carry its pretensions so far as to be able to 
carve it into three." ** No case can be put," says Lord 
Coke, in Fitz William's case (/), " that by any construc- 
tion three times may be admitted in one instant." 
'' But if the heir had not been married at the time of the 
descent cast, and a stranger had abated, and afterwards 
the heir had married and died before a subsequent Khmr mar- 
seisin, his wife should not be endowed. For, by the abatement hia 
entry of the stranger, his seisin in law was rebutted ; Y^ ?J* 
and therefore as he had no seisia either in deed or 
law — and seised he must be, says Sir Edward Coke, 
either the one way or the other during the coverture — 
he had only a right remaining in him. And as a 
seisin, either in deed or in law, was thus essential to 
give title of dower to the widow, and as the heir had now 
neither of those seisins, by consequence his widow could 
not be dowable." ..." So had the heir entered on the 
death of his ancestor and gained an actual seisin, and 
then, during his celibacy, had been disseised, and after 
such disseisin had married and died, before a subsequent 
recovery of seisin, his widow should not be endowed. 
But had he in the first case been married at the time of 
the descent, and so had a seisin in law during the 
coverture, or had he had an actual seisin after marriage, 
and then been disseised, or had aliened his lands, his 
widow would be certainly dowable." 

The instantaneous seisin which a grantee to uses Grantee to 
takes when the Statute of Uses annexes his estate to the ^• 
uses declared, is not sufficient to entitle his widow to 
dower {g). And when a man is seised of lands not 
beneficially but merely as a trustee, equity will prevent Trustee. 
his widow from obtaining any dower out of such lands. 

(/) 6 Eep. 83 a. (y) Co. Litt. 81 b ; 2 Bl. Com. 131. 

G 2 
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The first requisite, therefore, to entitle a wife to 
dower, was that her husband must have been seised 
Seism in fee either in law or in deed. It was also necessary that he 
should be seised in fee simple, fee tail, or as heir in 
special tail. This is explained by Littleton in another 
section (A), in which he says, " Also in every case where 
a woman taketh a husband seised of such an estate in 
tenements, &c., so as by possibility it may happen that 
the wife may have issue by her husband, and that the 
same issue may by possibility inherit the same tenements 
of such an estate as the husband hath, as heir to the 
husband, of such tenements she shall have her dower, 
and otherwise not. For if tenements be given to a 
man and to the heirs which he shall beget of the body 
of his wife, in this case the wife hath nothing in the 
tenements, and the husband hath an estate but as 
donee in special tail. Tet if the husband die without 
issue the same wife shall be endowed of the same 
tenements, because the issue which she by possibility 
might have had by the same husband might have 
inherited the same tenements. But, if the wife dieth, 
living her husband, and after the husband takes another 
wife and dieth, his second wife shall not be endowed in 
this case, for the reason aforesaid." The reason being, 
aj3 you see, that in this case, no issue which the second 
wife could have had, could by possibility inherit the 
lands, because they were given to the husband and to 
the heirs which Jie should beget of the body of his 
former wife, and not of the body of the second wife; 
who therefore oould have no claim to dower in the 
lands. 

Again, the wife had a right to be endowed of the 
Seisin at any third part of such lands and tenements as were her 
Se TOwtwe. husband's at any time during the coverture. We have 

(A) Sect. 53. 
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Been (i) that if the husband was seised in law of the 
lands, though but for an instant, or rather, in strictness 
at law, but for a moiety of an instant, still the wife 
would have a right to her dower. As lands became more 
frequently aUened, this right of the wife became very 
inconvenient; for it was impossible for the husband to 
sell or mortgage his lands without first procuring his 
wife's concurrence. Without her concurrence he could 
only sell or mortgage subject to his wife's right to be 
endowed for her life of a third part of the lands imme- 
diately after her husband's decease. So inconvenient 
a right was, of course, a great hindrance to the aliena- 
tion of the lands ; and if the wife should concur, still 
the common law provided no means less expensive and 
troublesome than the levying of a finCy by which the A fine, 
wife's right to dower out of the lands could effectually 
be barred. It was not enough that she signed, sealed 
and delivered the deed of feoffment or other convey- 
ance. Without a fifie levied by her and her husband, 
in which fine, as you may remember, she was separately 
examined (^), her right to dower, or any other right she 
might have in the lands, could not be effectually con- 
veyed or released. The Act for the abolition of fines 
and recoveries, and for the substitution of more simple 
modes of assurance (/), now enables a married woman 
to convey or release any interest which she may have in 
freehold lands by any deed of conveyance executed by 
her with the concurrence of her husband, and acknow- Deed ao- 
kdged by her to be her own act and deed before a judge ^^ «%«»• 
or commissioners appointed for that purpose (m). But 
this Act was not passed until the same session of Parlia- 
ment as that in which the Act was passed for the amend- 
ment of the law relating to dower (w) ; and this Act, as 

(t) Ante, p. 82. {in) Lectures on the Seisin of 

{k) Lectures on the Seisin of the Freehold, pp. Ill — 114. 

the Freehold, p. 108. (») Stat. 3 & 4 WiU. IV. c. 105. 
(0 Stat. 3 & 4 Will. rV. c. 74. 
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Wife ooncnr- 
ring in mort- 
gage. 



Her dower 
totally extin- 
gxnahed. 



we shall see, now puts the wife's dower entirelj into 
the power of her husband. The Act to amend the 
law of dower only extends to women married after the 
Ist of January, 1834. When a man, married on or 
before that date, wished to sell or mortgage laod of 
whioh he was seised in fee, he was obliged to procure 
his wife to release her dower either by fine, before fines 
were abolished, or by her acknowledging the deed of 
conveyance or mortgage. When the wife concurred in 
a mortgage deed of her husband's lands, it was a very 
general opinion that, subject only to the mortgage debt 
and interest, her right to dower would still be considered 
as subsisting in equity, the intention on her part being 
not to give up her dower altogether, but only so far as to 
let in the mortgage in priority to her right. But it haa 
recently been decided that in this case the dower of the 
wife is totally extinguished in equity as well as at 
law (o). 



UBes tobar 
dower. 



Before the Dower Act, when a man purchased land, 
he very naturally wished to dispense with the necessity 
of his wife's concurrence in levying a fine to bar her 
dower, in case he should wish to deal with the land by 
mortgage or sale. It was accordingly usual in all pur- 
chase deeds for the purchaser to avail himself of the 
Statute of Uses, and to have the conveyance so framed 
as that his wife should not be entitled to dower out of 
the lands, but that the husband should be able to dis- 
pose of them without his wife's concurrence. This was 
ejBPeoted by what were called uses to bar dower. The 
purchased lands were conveyed — generally by lease and 
release as I have before explained (p) — ^to the purchaser 
and his heirs, to such uses, upon such trusts, and gene- 
rally in such manner as the purchaser should by deed 
appoint, and in default of and subject to any such 



(o) DawMti V. Bank of White' 
hatmt L. B., 6 Gh. D. 218. 



{p) LectureB on the Seifiin of 
the Freehold, pp. 145» 147. 
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appointment, and so far as the same should not extend, 
to the use of the purchaser and his assigns during his 
life without impeachment of waste, and after the deter- 
mination of that estate b j forfeiture or otherwise in his 
lifetime, to the use of a trustee and his heirs during the 
life of the purchaser, in trust for him and his assigns, 
and after the decease of the purchaser, to the use of the 
purchaser, his heirs and assigns, for oyer. The Statute Explanation 
of Uses transferred the estates limited in' this manner dower, 
by waj of use into legal estates ; and the consequence 
was, that the purchaser became, subject to the exercise 
of his power of appointment, seised of an estate for his 
own life. The trustee had vested iu him an estate in 
remainder during the life of the purchaser, and in trust 
for him. The trust for the purchaser was a use upon a 
use, and so was not not executed or turned into a legal 
estate by the Statute of Uses. The estate of the trustee 
was a vested estate, inserted between the life estate of 
the purchaser and the reversion in fee, which, by the 
last limitation, became vested ia him {q). The conse* 
quence was, that it was impossible for the purchaser to 
be seised of the lands in question for an estate in fee 
simple ia possession even for half an instant at any 
moment during his life. He was seised, it is true, but 
seised only of an estate for life. He was not seised in Hnsband was 
fee simple or fee tail. That of which he had the fee f^^^ tS. 
simple was a distinct estate, namely, the reversion ex- 
pectant on the determination of his prior life estate; 
and this reversion was kept distinct and apart from his 
life estate by the intervening estate vested in the trustee 
during his life, and held in equity in trust for him. 
These uses, therefore, while they gave the husband the 
whole beneficial ownership, effectually barred his wife 
of any daim to dower out of the Itmds. The power E£Peot of 
of appointment also enabled the husband to convey the Slotoww of 

appointment. 
(q) Leotnrea on the Seisin of the Freehold, p. 189. 



1 



88 SETTLEMENTS. 

lands in anj maimer he pleased, without the oonour- 
rence of his trustee, in whom, as we have seen, subject 
to the husband's appointment, an estate was vested for 
the life of the husband. The power of appointment, 
when exercised, carried with it the use of the lands, 
according to the estates expressed in the deed by which 
the power of appointment was exercised (r). Thus the 
husband might by deed, in pursuance of his power, 
appoint the lands to X., his heirs and assigns. This 
was an appointment of the use of the land, the use 
having been limited to such persons and for such estates 
as the husband should appoint. But the Statute of 
Uses annexes the fee simple in actual possession to the 
use in fee simple. The result therefore is, that the 
husband, the purchaser, in exercise of his power of ap- 
pointment, may appoint to the use of any purchaser 
from him in fee or otherwise ; and the use carries the 
legal estate, so that the person in whose favour he has 
made the appointment takes exactly the same legal 
estate in the lands as he has in the use appointed to 
him under the power. And by the exercise of this 
power, the life estate which the appointor had in default 
of appointment, also the estate of the trustee during his 
life in trust for him, also his own reversion in fee 
simple, are displaced and put an end to. On the event 
of the exercise of the power, the use, and with it the 
estate, shifts away from those in whom it was previously 
vested, and vests in the appointee, according to the 
estate, which, by the exercise of the power, was limited 
to lus use. 

Issue un- The widow is entitled to a third part of the lands, by 

necessary. metes and bounds, for the term of her life, whether she 

has had issue by her husband or not. It is sufficient if 

she might have had issue by him, who might have 

(r) AntCt pp. 39, 40. 
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inherited the lands as his heir. In this respect dower 

differs from curtesy, as we shall hereafter see, in which 

case it is necessary that issue should be bom. After her 

husband's death her dower must be assigned or set out 

by metes and bounds; and after it is so set out, she be- Metee and 

comes tenant in dower of the lands assigned to her ; and, nn /. 

by her endowment, she is considered to be in from her d^. "" 

husband, and not from his heir or devisee, by whom the ^>* from her 

dower has been assigned to her. Her estate is said to 

be the continuance of the estate of her husband, so that, 

after she has entered into the lands assigned to her, or 

the seisin of the lands has been actually delivered to her 

by the sheriff, the heir can have no actual seisin of such 

third part. He has only a reversion therein, expectant Heir luw only 

on an estate of freehold, such estate of freehold being ii^^ get out 

the widow's estate for her life in respect of her dower. *®' dower. 

In some cases there is no necessity for any assignment Where as- 
of dower. If the husband held an undivided share of uG^xmy!"^' 
lands in fee simple or fee tail, as tenant in common with Undiyided 
any other person, then, after the husband's decease, his ^^ ^ 
widow is entitled to a third part of his share, whatever 
his share may have been. And as, in this case, her 
dower cannot be assigned by metes and bounds, she has, 
immediately after his death, a right to a third part of 
his share of the rents or profits, without any assignment 
being made to her. So, if the lands were let upon lease Lands let on 
before the marriage to a tenant for a term of years, such ®***®' 
tenant, though he has the possession, has not the seisin, 
but the husband is seised, subject to the term. In this 
case his wife is entitled to dower out of the lands; and 
her dower, in this case, consists of a third part of the 
rent payable by the tenant. If the land diould have 
been let by the husband before the marriage to a tenant 
for a term of years, yielding no rent, then, during the Term of 
continuance of the term, the wife is practically excluded ^^ ^ ^^ 
from her dower. The husband is seised; for the posses- 
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Bion of his tenant for years is his actual seisin («). TTia 
"wife, therefore, has a right to her dower, but it is with 
Cutet exeeutio, a cesset exccutio during the term. So long as the term 
lasts, she cannot be put into possession of anything. 
When the term is over, she has a right to dower during 
the remainder of her life. A long term of years without 
rent assigned to a trostee for the husband on his pur- 
* chase of land, was a not unfrequent mode of practically 
excluding his wife from all dower out of such land. 



Foimerly no 
dower of 
equitable 
estate. 



D^Arey v. 
Blake. 



I mentioned in the Lecture before last {t) that equity 
did not so far follow the law as to allow a widow dower 
out of a trust estate, or an estate in equity only and not 
at law. Tou will find a defence of the Courts of Equity 
for this proceeding in the judgment of Lord Eedesdale 
in the case of IfArcy v. BWke (w), cited by Lord Justice 
Enight Bruce in the case of Smith v.' Adams (x). The 
substance of the defence is that if Courts of Equity 
had allowed a widow dower out of the equitable fee of 
her husband, it would have been very inconvenient to 
purchasers of landed property. 



Joint 
tenancy. 



BrouffhUm v. 
£andaU, 



It was necessary that the husband should have been 
sokli/ seised. If A. and B. are joint tenants in fee, and 
A. dies, the whole survives to B., and the wife of A. 
has no right to dower out of the lands. But if either 
of the joint tenants should, as he may, sever the joint 
tenancy and turn it into a tenancy in common, from 
that moment his wife would become entitled to dower 
out of the share so held in common. So if one joint 
tenant should die, the other would become solely seised, 
and his wife would accordingly become entitled to 
dower. Thus in the case of Broughton v, Randall (y), a 
father and son were joint tenants to them and the heirs 



(«) LectnreB on the Seisin of the 
Freehold, pp. 5, 54. 
(0 Antey p. 64. 



(m) 2 Schoales & Jjehojf 387. 
(x) 5 De Gex, M. & G. 719. 
(y) Oro. El'z. 602. 
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of the son. They were both hanged in one cart, but 
because the son suryived, as appeared, says the report, 
by his shaking his legs, his wife therefore demanded 
dower, and it was found in her favour. 

The next kind of dower mentioned by Littleton is 
dower by the custom. By the custom of gavelkind the Dower by 
wife is entitled to one-half of the lands instead of a °°***^; 
third only ; but she has a right to it only so long as 
she remains a widow and chaste. By the customs of 
some towns or boroughs, she may have the whole of Dower of the 
the lands during her life for her dower; and in that ^^®^®- 
case she may enter immediately after the death of her 
husband, as, in that case, it is evident that no assign- 
ment is necessary. The widow's right in the case of Copyholds, 
copyholds depends entirely upon the custom of the 
manor. But, like dower imder the old law, it is 
paramount the debts of the husband. In some few 
manors the right corresponds to the right of dower out 
of freeholds at the common law,, and may be claimed in 
respect of lands of which the husband had the cus- 
tomary seisin at any time during coverture. But this 
is not ordinarily the case. In ordinary cases of copy- 
holds, where the wife is entitled to any interest in the 
lands after the death of her husband, her right is 
confined to lands of which her husband had the cus- 
tomary seisin at the time of his decease. Her right in 
this respect is termed her free benchy and, as it does not Free bench, 
usually attach until the decease of her husband, so it 
may be defeated by his devising the lands by his will. 
This point, which it is sing^ar should have so long 
remsdned in doubt, was decided by the present Master 
of the EoUs in the case of Lacey v. Hills (a). It has Zaceyy.milt, 
been held that free bench remains imaffected by the 
Act for the amendment of the law relating to dower (a). 

(z) L. B., 19 Eq. 346. (a) Smith y. jldam, 6 De Qex, 

M. & a. 712. 
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And equity does not allow a widow free bench out of 
an equitable estate in copyholds, any more than it 
allows dower out of an equitable estate in freeholds. 

The next kind of dower which Littleton mentions is 
Dower ad dower at the church door, ad ostium eccksice. It had 
09t%um ecciesue. j^^^jj^^ q^j^ obsolete when it was abolished by the Act 

to amend the law relating to dower (J). " It is," says 
Littleton (o), '* where a man of full age, seised in fee 
simple, who shall be married to a woman, and when he 
cometh to the church door to be married, there, after 
affiance and troth plighted between them, he endoweth 
the woman of his whole land, or of the half or other 
lesser part thereof, and there openly doth declare the 
quantity and the certainty of the land which she shall 
have for her dower. In this case the wife, after the 
death of her husband, may enter into the said quantity 
of land of which her husband endowed her, without 
other assignment of any." 

Dower ex The fourth kind of dower mentioned by Littleton is 

atsentupa ru. dower by the consent of the father, ex msensu patris. 
"And this," says Littleton {d)y "is where the father is 
seised of tenements in fee, and his son and heir ap- 
parent, when he is married, endoweth his wife, at the 
monastery or church door, of parcel of his father's 
lands or tenements, with the assent of his father, and 
assigns the quantity and parcels. In this case, after 
the death of the son, the wife shall enter into the same 
parcel without any assignment." This had become 
entirely obsolete when it also was abolished by the Act 
for the amendment of the law relating to dower (e). 

Dower de la The fifth kind of dower, dower de la plm belky is also 
plus belle. obsolete, but it is worth mentioning, as showing the 

(b) Stat. 3 & 4 Wm. rV. c. 106, (rf) Sect. 40. 
B. 13. (e) Stat. 3 & 4 WiU. IV. c, 106, 

(f) Sect. 39. 8. 13. 
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preference which the law in ancient times had to lands 

held by knight's service over those held in socage. If 

a man was seised of lands held by knight's service (/), 

and also of lands held in socage (^), and died, leaving a 

widow and an infant heir, then the guardian in chivalry 

might require the wife to be endowed de la plus belle^ 

that is, of the most fair or best part of the tenements 

which she had as the infant's guardian in socage, rather 

than have her dower out of any of the lands holden by 

knight's service. Of course this kind of dower became Now impoe- 

impossible after tenure by knight's service was abolished 

by the statute of 12 Charles n. o. 24. 

This was the state of the law when the Act was 
passed for the amendment of the law relating to 
dower (A). The first enactment alters the old rule of Dower Act. 
equity that a woman shall not be entitled to dower 
out of a mere trust estate ; and it also deprives what 
are called uses to bar dower of all the efficacy they 
formerly had in depriving the wife of her dower. For 
it enacts (i ) that when a husband shall die beneficially 
entitled to any land for an interest which shall not 
entitle his widow to dower out of the same at law, and 
such interest, whether whoUy equitable, or partly legal 
and partly equitable, shall be an estate of inheritance 
in possession, or equal to an estate of inheritance in 
possession (other than an estate in joint tenancy), then 
his widow shall be entitled in equity to dower out 
of the same land. Under the ordinary tises to bar d&wer Wife now 
the husband has an interest partly legal and partly u^deriweeto 
equitable, equal to an estate of inheritance in posses- bar dower, 
sion; and the consequence is that his widow is now 
entitled in equity to dower out of the lands (A*). But Muatbein 
you will observe that the equitable estate must be an P^**®"^^^ 

(/) Lectures on the Seisin of (i) Sect. 2. 

the Freehold, pp. Vt et seq. (k) Fry v. Noble, 20 Beav. 598 ; 

(^) Ibid, p. 20. afiBnned, 7 De Gex, M. & G. 687; 

(h) Stat. 3 & 4 Will. IV. c. 105. Clarkey. Franklin, 4 Kay & J. 266. 
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estate of inheritanoe in possession^ or equal to an estate 
of inheritance in possession; so that there is still no 
right of a married woman to any dower out of any 
estate which belonged to her husband only in remainder 
expectant on an estate of freehold (/). 

■« 

The next enactment alters the law which required a 

seisin either in deed or in law to be in the husband at 

some time during the coverture. It provides {m) that 

Dower out of when a husband shall have been entitled to a right of 

J^ry or entry or action in any land, and his widow would be 

^^^T^' entitled to dower out of the same if he had recovered 

possession thereof, she shall be entitled to dower out of 

the same, although her husband shall not have recovered 

possession thereof, provided that such dower be sued for 

or obtained within the period during which such right of 

entry or action might be enforced. This enactment so far 

is in favour of the widow. The next enactment, however, 

places the widow's dower entirely in the hands of her 

Sect. 4. husband. Section 4 provides that no widow shall be 

Alienation by entitled to dower out of any land which shall have been 

niisDancL. , 

absolutely disposed of by her husband in his lifetime or 
« 5 by his will (m). And the fifth section enacts that all 

Debia of hus- P^^^tial estates and interests, and all charges created by 
band. any disposition or will of a husband, and all debts, in- 

cumbrances, contracts and engagements to which his 
land shall be subject or liable, shall be valid and 
effectual as against the right of his widow to dower. 
I mentioned that imder the old law the dower of the 
wife was not affected by or subject to any of the debts 
of her husband (o), but now her dower may not only 
be taken from her by him, but it is chargeable with his 
Sect. 6. debts and incumbrances. The sixth section enacts that 

Dedaration a widow shall not be entitled to dower out of any land 

against *^ 

dower. 

(0 Antey p. 81. («) Laeey v. if*//, L. R., 19 Eq. 

(m} Sect. 3. 346. 

(o) Ante, p. 81. 
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of her husband, when in the deed by which such land 
was conveyed to him, or by any deed executed by him, 
it shall be declared that his widow shall not be entitled 
to dower out of such land. In consequence of this 
enactment a declaration is now usually inserted in pur- 
chase deeds that the widow of the purchaser shall not 
be entitled to dower out of the land purchased. Per- 
sons who make this declaration should take care not to 
die intestate, as, in that case, their widows may be left 
entirely destitute of any provision. The seventh section Sect. 7. 
enacts that a widow shall not be entitled to dower out Exoluaion by 

will. 

of any land of which her husband shall die wholly or 
partially intestate, when, by the will of her husband 
duly executed for the devise of freehold estates, he shall 
declare his intention that she shall not be entitled to 
dower out of such land, or out of any of his land. And Sect. 8. 
the eighth section enacts that the right of a widow to ^^J'^^.^^ 
dower shall be subject to any conditions, restrictions, or band, 
directions which shall be declared by the will of her 
husband, duly executed as aforesaid. 

The ninth section enacts that where a husband shaU Sect. 9. 
devise any land out of which his widow would be en- ^ff^^e to 
titled to dower if the same were not so devised, or any 
estate or interest therein, to or for the benefit of his 
widow, such widow shall not be entitled to dower out 
of or in any land of her said husband, unless a contrary 
intention shall be declared by his will. Before this 
enjujtment the question frequently arose whether a 
woman was entitled to her dower in addition to any 
benefit given to her* by her husband's will, or whether 
she was bound to elect between her dower and the Election by 
benefit intended for her {p). This question can now no 
longer arise. If the husband gives any estate or inte- 
rest whatever in the lands for the benefit of his widow, 

{p) See Thompton v. JBurray L. R., 16 Eq. 592. 
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Seot. 10. 

Saving of 
gift 01 per- 
sonal estate 
or of land 
not dowable. 

Sect. 11. 

Husband's 
covenant. 



she must take that instead of her dower. But section 10 
enacts that no gift or bequest made by any husband to 
or for the benefit of his widow, of or out of his personal 
estate, or of or out of any of his land not liable to dower, 
shall defeat or prejudice her right to dower, unless a 
contrary intention shall be declared by hifl will. And 
section 11 provides that nothing in the Act contained 
shall prevent any Court of Equity from enforcing any 
covenant or agreement entered into by or on the part 
of any husband not to bar the right of his widow to 
dower out of his lands or any of them. 



Legacies in 
bar of dower. 



Entitled to 
priority. 

Exception. 



Extent of 
Act. 



A legacy given by a man to his widow in satisfaction 
of her dower was considered as entitled to priority in 
payment over his other leg£U)ies, inasmuch as the other 
legacies were simply volimtary, whereas the gift to a 
widow was in consideration of her relinquishing her 
right to dower; and although the dower of a wife is 
now placed in the power of her husband, yet the Act 
enacts (^), that nothing therein contained shall interfere 
with any rule of equity or of any ecclesiastical court, 
by which legacies bequeathed to widows in satisfaction 
of dower are entitled to priority over other legacies. 
But it has been held that a widow is not entitled to 
priority over other legatees in respect of an annuity 
bequeathed to her by her husband in satisfaction of her 
dower, where the only real estate which the testator 
had was conveyed to him with a declaration against 
dower (r). 

The last enactment {s) is that the Act shall not extend 
to the dower of any widow who shall have been married 
on or before the 1st of January, 1834, and shall not 
give to any will, deed, contract, engagement, or charge 
executed, entered into, or created before the said 1st day 



{q) Sect. 12. 

(r) Moper v. Jtoper^ L. B., 3 Ch. 



D. 714. 
(«) Sect. 14. 
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of January, 1834, the effect of defeating or prejudicing 
any right to dower. 

This Act has been decided to extend to gavelkind Act extends 
lands (t) ; although, as we have seen, it does not extend ^^ 
to freebench of copyhold lands (w). It extends the 
rights of the widow to estates holden in trust, and to 
mere rights of entry, on the one hand ; and, on the 
other hand, it places the wife's right of dower entirely 
in the hands of her husband, in case he chooses to 
deprive her of any provision out of his lands. 

In my next Lecture I hope to speak of the husband's 
estate by curtesy in the lands of his wife. 

U) Farley y, Bwham, 2 John. & (u) Ante, p. 91. 

H. 177. 
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LECTUEE Vn. 

We now come to the consideration of the estate and 
interest which the law, in the absence of any provision 
by settlement or otherwise to the contrary, gives to a 
husband in the freehold land of which his wife is seised 
in fee simple or fee tail in possession. The law on 
this subject is contained in two sections of Littleton's 
Ourteey. Tenures. Section 35 is as follows: — "Tenant by the 

curtesy of England is where a man taketh a wife seised 
in fee simple, or in fee tail general, or seised as heir in 
tan especial, and hath ieaue by the same wife male or 
female bom alive, albeit the issue after dieth or liveth, 
yet, if the wife dies, the husband shall hold the land 
during his life by the law of England; and he is called 
tenant by the curtesy of England, because this is used 
in no other realm but in England only." And in sec- 
tion 62 is the following — " Memorandum. That in every 
case where a man taketh a wife seised of such an estate 
of tenements, &c. as the issue which he hath by his 
wife may by possibility inherit the same tenements, of 
such an estate as the wife hath as heir to the wife ; in 
this case after the decease of the wife he shall have the 
same tenements by the curtesy of England, but other- 
wise not." 

HuBband'B In addition to this right to hold after the death of 

-wife's liSr^ ^ wife, the husband acquires, by the marriage, a free- 
hold interest during the joint lives of himself and his 
wife, in all such freehold property of inheritance as she 
is seised of at any time during the coverture. The 
husband and wife are said to be seised in fee in right 
of the wife. This is the case whether issue has been 



1 

I 
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bom or not. But, after the birth of idsue, a husband 
becomes tenant by cortesy initiate ; and, after the birth 
of issue, he alone was in former days entitled to do 
homage to the lord for the lands (a) ; whereas, before Homage, 
issue weie bom, he and his wife must have performed 
that service together (b) . The husband, therefore, during 
the joint lives of himself and his wife, is entitled to the 
receipt of the whole profits of his wife's lands. An Exception: 
exception to this rule has been made by the Married ^^^ ^^ 
Women's Property Act, 1870 (c). This Act enacts, ii«w»- 
that where any freehold, copyhold, or customaryhold 
property shall descend upon any woman married after 
the passing of that Act (which took place on the 9th of 
August, 1870) as heiress or co-heiress of an intestate, 
the rents and profits of such property shall, subject and 
without prejudice to the trusts of any settlement affect- 
ing the same, belong to such woman for her separate 
use, and her receipts alone shall be a good discharge for 
the same. This Act, you will observe, applies only to 
lands to which a married woman becomes entitled by 
descent as heiress or co-heiress of an intestate person. 
It does not apply to any lands which she may acquire 
by deed or wiU. This statute and the Act I shall pre- 
sently refer to, enabling a tenant by the curtesy to 
grant leases, are the only statutes that I am aware of 
which interfere in any way with the interest which the 
common law of England gives to the husband in the 
lands of his wife. 

When the wife is seised of an equitable estate only, Tmst estate 
the whole legal fee simple being outstanding in trustees, , * 
the husband is entitled in equity to the receipt of the to a settle- 
rents and profits for his own benefit during the cover- ™®"**- 
ture ; and he may assign the same, either voluntarily 

(a) Leotores on the Seisin of {b) 1 Roper's Husband and 

the Freehold, p. ; litt. s. 90. Wife, p. 3. 

{c) Stat. 33 & 34 Viot. c. 03, s. 8. 

H 2 
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curtesy after his wife's decease. The only issue who 
can inherit such lands are heirs male, sons or son's sons, 
and so on. A daughter cannot by possibility inherit as 
heir male. The birth of a daughter will not, therefore, 
be sufficient to entitle the husband to curtesy. Next 

laroe bom the husband must have issue by the wife bom alive; but 
if he has issue bom alive, it matters not whether the 
issue die or live. And it has been laid down (/), that 
if husband and wife have issue, and the issue die, and 
after that lands of inheritance descend to the wife, of 
which she actually becomes seised by entry, the husband, 
on his wife's death, will be entitled to curtesy in these 

Barker y. lands. On the other hand, the case of Barker v. Barker (m) 
affords an example of the exclusion of the husband from 
curtesy on the groimd that his issue could not possibly 
become entitled to the lands in question as heir to the 
wife, A testator in that case devised certain lands to 
Ann Barker and her heirs, but if she died leaving issue, 
then to such issue and their heirs; and the Yice-Ghan- 
cellor. Sir L. Shadwell, held that the estate which the 
wife had was determined by her dying leaving issue, by 
which the children took as purchasers; by force of the 
gift, therefore, the wife had not such an estate as could 
descend to her children, they taking as purchasers. The 
consequence was that the husband was not entitled to 
be tenant by tfte curtesy. 

Kemainder on As an actual seisin is required to be obtained by the 
ertate of free- ^^^ £^ follows that the husband has no curtesy of an 

estate in remainder or reversion expectant on an estate 

for life, or other estate of freehold. There is also no 
Joint curtesy of an estate held in joint tenancy, as there is no 

^^^^^^'^ dower out of such an estate; for, on the death of one 

joint tenant, the whole survives to his companion or 

companions. 

(/) Ferkins, B. 473. (m) (2 Sim, 249. 
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With regard to estates of which the wife is seised in Estate in 
equity only, we have seen that, in the corresponding ®*l^*y- 
case of the hnsband being seised in equity, his wife was 
not entitled to dower out of the lands {n). But equity^ 
whilst denying dower to the wife out of the husband's 
equitable tenancy, has allowed curtesy to the husbands 
of women seised in fee of equitable estates. On this 
subject, however, there has been much conflict of opinion^ 
in the case where the wife is entitled, either to the rents When wife 
or profits of the estate, or to the estate itself, for her Sot sraarate 
separate use independently of her husband. I believe i^* 
it has never been clearly ascertaraed at what period and 
under what circumstances equity first began to allow 
wives to have estates for their separate use independently 
of their husbands. But that such estates have been 
permitted in equity for many years there can be no 
doubt. It was thought at one time that in order to 
give a wife a power, in equity, to dispose of freehold 
lands, she should have such a power expressly limited 
or reserved to her — a power m fact of appoiatment (o) — 
under which she might appoint the lands to such per- 
sons as she should think proper. And I apprehend Wife can 
that this is still the case, if it be wished to empower the ^^|7by ^ 
wife to dispose of the legal estate in the lands, as distin- power of 
guished from the equitable interest belonging to her. *P^"^ ^ ' 
If it be wished to give the wife absolute control, both 
at law and in equity, I think that the lands should be 
settled to such uses and in such manner as the wife by 
deed or will shall appoint, and in default of and subject 
to any such appointment, to the use of trustees and 
their heirs during the life of the wife, in trust for her 
for her separate use, independently of her husband, and 
after the decease of the wife, then to the use of the wife, 
her heirs and assigns for ever, so as to vest the reversion 
in her. In this case there can be no doubt that the 



(n) Antef pp. 64, 00. (o) AnU, p. 80. 
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wife may, by the exercise of her power, either by deed 

or will, convey the whole estate to whomsoever she may 

please, without the necessity of any concurrence of her 

husband. If, however, lands be vested in trustees 

simply in trust for the separate use of a married woman^ 

it is now held that it is competent for her by deed or 

Wife may -vrill to dispose of the equitable estate or interest in such 

able estate lands, without the concurrence of her husband. But, 

for her sepa- j^j ^j^g leffal estate is vested in the trustees, it will be 

rate use. ® ' 

necessary that they should convey that legal estate to 
any person to whom the wife may have sold or devised 
the lands by virtue of her eq^iitable estate therein for 
her separate use. For the doctrine is a doctrine of 
equity and not a doctrine of law. This point was 
^y^^« decided by Lord "Westbury in the case of Taylor v. 
Meads {p). "The true theory of her alienation is," 
said his lordship (g), "that any instrument, be it deed 
or writing, when signed by her, operates as a direction 
to the trustees to convey or hold the estate according to 
the new trust which is created by such direction. This 
is sufficient to convey the feme coverte's equitable inte* 
rest; and when the trust thus created is clothed by the 
trustees with the legal estate the alienation is complete, 
both at law and in equity." "With regard to ordinary 
equitable estates," his lordship continues, "belonging to 
. a feme coverte, — for example, where lands are given to 
trustees in fee upon trust for a married woman and her 
heirs, or for a single woman in fee, who afterwards 
marries, — equity follows the law, and, preserving the 
analogy between legal and equitable estates, requires 
that the equitable estate of the married woman shall be 
conveyed inter vivos in the same manner as a legal estate ; 
and in like manner an estate of this nature cannot be 
devised by a feme coverte; for the incapjusity to make 
a will of lands by the 14th section of 34 & 35 Hen. VIII* 

(p) 4 De Gez, Jones & S. 697. {q) Page 604. 
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0. 5, is in this respect not removed by the Act of 1 Vict. 
o. 26. But the interest created by the separate use is a 
creation of a Court of Equity to which there is nothing 
correspondent at law, and which would be deprived of 
its character if it were made subject to a power of aliena- 
tion that proceeds upon the basis of the existence of 
control and interest in the husband and personal dis- 
ability in the wife." . ..." I must hold, therefore, 
that a feme coverte, when not restrained from alienation, 
has, as incident to her separate estate, and without any 
express power, a complete right of alienation by instru- 
ment inter vivos or will" (r). 

Sometimes the trust is for the wife in fee, but the Trusts for 
trust for her separate use extends only to the rents and J|PI^<^f ^ 
proJBts to accrue due during her life. And the question ^er life, 
has then arisen, whether, after her death, her husband 
is entitled to curtesy out of these lands ? It has been 
held, that in this case the husband is entitled to his 
curtesy. The groimd of this decision appears to me 
to be well explained by the Vice-Chancellor Sir John 
Leach in the case of Morgan v. Morgan («). In this Morgan r, 
case property was, by a marriage settlement, conveyed ^''^'^' 
to trustees in fee, upon trust for the sole and separate 
use of the wife for life, with power for her to appoint 
the fee by deed or will ; and, for want of appointment, 
in trust for her, her heirs and assigns. She made no 
appointment and died, leaving her husband surviving 
her and also leaving issue a son. And it was held 
that the husband was entitled to be tenant by the 
curtesy in equity of those lands. The Vice-Chancellor 
in his judgment says: " Equity follows the law in the 
quality of estates, and it is to be stated generally that a 
husband will become tenant by curtesy wherever the 
wife is in possession of an equitable estate of inheritance 

(r) Page 607. («) 5 Maddock, 408 ; see also 

FoOett T. Tyr&r, 14 Sim. 125. 
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and has issue by the "wife capable of that inheritanoe. 
There is no doubt here that the wife had an equitable 
estate of inheritanoe, notwithstanding the rents and 
profits were to be paid to her separate use for life." . . . 
'^ The wife was in possession of this equitable estate bj 
receipt of the rents and profits during the ooverture, 
and there being issue capable of the inheritance, the 
husband, according to the rule stated, must be entitled 
to the curtesy, unless it can be held that the direction 
that the wife should take the profits to her separate use 
amounts to an express intention to exclude him. At 
law the husband cannot be excluded from the enjoy- 
ment of property given to or settled upon the wife; but 
in equity he may; aod this, not only partially, as by a 
direction to pay the rents and profits to the separate use 
of the wife during coverture, but wholly by a direction 
that, upon the death of the wife, the inheritanoe shall 
descend to the heir of the wife, and that the husband 
shall not be entitled to be tenant by the curtesy. 
Such a provision was actually made in the case of 
Bennett v. Davia (^), and was «tcted upon by this court. 
Here the husband is partially and not wholly excluded 
from the enjoyment of his wife's property. This court 
would, according to the intention of the pettlement, 
have restrained him from all interference with the 
rents and profits during the life of the wife; but, there 
being no further exclusion expressed in the settlement, 
the court can have no authority to restrain him from 
the enjoyment of his general right, as tenant by the 
curtesy, in the equitable inheritance of his wife." It 
seems to me that these observations suggest the true 
rule upon this subject. If the exclusion of the husband 
is to be confined to the coverture only, then there is no 
reason why he should not have curtesy in equity of his 
wife's equitable estate of inheritance. But the exdu- 

(0 2 Peere WilliamB, 816. 
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sion may be total; and the question then arises whether, 
if the lands themselves are simply given in trust for a 
married woman and her heirs for her separate use, this 
should be considered in equity as expressive of an in- 
tention totally to exclude the husband from his curtesy. 
It was so decided hy Vice-Ohancellor Stuart in the case 
of Moore v. Webster (ti). In this case the testator MoortY. 
devised his lands to his children as tenants in common ^*^^- 
in fee ; but if any of his children were daughters, the 
whole to them or her, independently of any husband or 
husbands she or they might have, and free from his and 
their control and liabilities, and to be assigned and dis- 
posed as she or they might think fit by any deed or will 
in writing. The Vice-Chancellor was of opinion that 
the authorities were as clear as the principle. Where 
the husband is not excluded from all interest in the fee, 
though he may be from the life estate, he is not ex- 
cluded from being tenant by the curtesy. In this case, 
however, the words operated as a total exclusion of the 
whole right and interest; and the case for the husband 
failed. However, in a later case, a contrary determina- 
tion was come to by Yice-Chancellor Malins in the case 
of Appleton v. Rowley (x). The testator by his will de- Appleton y. 
vised his real estate to trustees to the use of Alice Key, ^^^* 
her heirs and assigns, for ever, free from the control of 
any husband with whom she might intermarry, and her 
receipt alone should be an effectual discharge to the 
trustees for the time being for all purposes and upon 
all occasions. The Yice-Chancellor held that Alice Key 
having had issue, her husband was entitled, after her 
decease, to be tenant by the curtesy of these houses. His 
honor was of opinion that it would be contrary to 
every principle that a clause, introduced for the benefit 
and protection of the wife, should prevent the husband 
from having his right to the curtesy; and his honor 

(u) L. B., 8 Eq. 267. {x) L. B., 8 Eq. 189. 
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expressed himself unable to concur in the decision of 
Moore v. Webster* for the whole equitable fee was given 
to the wife. The view of Vice-Chanoellor Malins was 
adopted by the late Mr. Lewin in his treatise on 
Trusts (y). And in the recent case of Cooper v. Jfflc- 
donald (s), where, however, the point did not call for 
a decision, the present Master of the Bolls expressed an 
opinion in favour of the same view, treating the case of 
Morgan v. Morgan (a) as a conclusive authority on the 
point. But that case was decided, as we have seen, on 
the ground that the husband was partially and not 
wholly excluded from the enjoyment of the property. 
And Sir John Leach seems to have thought that a dis- 
tinct declaration that the husband should not be entitled 
to be tenant by the curtesy would exclude him. The 
question is whether a simple declaration that the whole 
of the property shall be held in trust for the wife, her 
heirs and assigns, for her separate use, independently 
of her husband, is sufficient to exclude- him from his 
curtesy, or whether such a declaration is merely in- 
tended to give the wife a power of alienation over the 
fee, leaving the husband to his curtesy in default of 
her alienation. It seems to me that Sir John Leach 
would probably have concurred with Sir John Stuart 
in thinking that such a declaration was sufficient to 
exclude the husband. But the weight of authority 
appears to be now in favour of the decision of Sir 
R. Malins in Appkton v. Rowley (J). 



{y) Lewin on Trusts, p. 607, 
6th ed. 

(5) L. R., 7 Ch. D. 288. 

\a) 5^ad. 408. 

\b) L. R., 8 Eq. 139, ante, 
p. 107. The language of Lord 
Hardwioke on this subject in 
MoberU t. Dixtcell, I Atk. 607, 
and Searle v. Grembanky 3 Atk. 
695, 715, as reported, seems cer- 



tainly inconsistent. But if Lord 
Hardwicke were here to defend 
himself, he might perhaps re- 
mark, that in Mobcrta t. Dixtcell 
the separate use was confined to 
the life estate, and that there 
was not there, as there was in 
Cooper T. Macdonaldf an addi- 
tional clause attaching the trust 
for separate use alao on the in- 
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If lands should be limited to such uses as the wife Def eazance of 
shall by deed or will appoint, and, in default of ap- |,y appoint- 
pointment, to the use of the wife, her heirs and assigns ™fi^*- 
for ever (c), there is no doubt that an exeroise by the 
wife of her power of appointment will defeat the estate, 
which before was vested in her in default of appoint- 
ment, and so will deprive the husband of his estate by 
the curtesy in the lands appointed, although he may 
have had issue bom of the wife. And it would seem 
upon principle that, wherever the estate of the wife is 
defeated by a shifting or springing use, of which in Defeazanoe of 
truth on appointment is only a species, that, the estate ^Ij^^g 
being defeated, the curtesy should be defeated also. use. 
The contrary, however, was decided in the case of 
Buckicorth v. Thirkell id), a case which has been fre- Buehworth t. 

• . Thirkell 

quently remarked upon and objected to; but which I 
believe has never been overruled, and therefore may be 
considered as still law. The cose was this. The 
testator devised lands to trustees and their heirs, to 
receive the rents and profits, and to apply them for 
the maintenance of Mary Bames till she arrived at 
the age of twenty-one years, or till she married ; and, 
on her arriving at such age or marrying, then to the 
use of Mary Bames, her heirs and assigns; but in case 
Mary Bames should die before the age of twenty-one 
years and without leaving issue, remainder over. Mary 
Bames married and had a child, which child died, then 



lieritance; whilst in SearU y. 
Oreenbank the inheritance was 
not expressly limited to the heirs 
of the manied woman, but only 
vested in her by implication from 
the absolute power of disposition 
over the inheritance conferred on 
her by the trostinquestion, show- 
ing an intention totally to exclude 
the husband, by giving the entire 
inheritance, and not merely the 
life estate, to her separate use. 



If it be replied, that in Morgan 
▼. Morgan the wife had a general 
power of appointment, the answer 
would be, — ^True,but she did not 
exercise it, and a power unexer- 
cised leayes intact the limitation 
in default of appointment. 

(e) See Sap ▼. Jhmg, 5 B. & 
Aid. 661, a case of dower ; Cooper 
T. Maedonaldy L. B., 7 Gh. D. 
288. 

(d) 3 Bos. & Ful. 662 n. 
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Mary died before she arrived at the age of twenty-one 
years. The question was whether Mary's husband was 
entitled to be tenant by the curtesy. And it was held 
that he was so entitled. It was considered that, under 
the devise, Mary was seised of an equitable estate in 
fee simple determinable in the event of her dying under 
twenty-one, and without leaving issue, which event 
happened. So that, in the event that happened, the 
equitable estate in fee simple of Mary shifted away, by 
virtue of the conditional limitation, and was destroyed 
for all purposes, except as appears by this decision for 
the purpose of entitling the husband to be tenant by 
the curtesy. Mr. Butler, in his note to Coke upon 
Littleton (e), disapproves of this decision; which cer- 
tainly appears to be contrary to principle. 



Curtefly of 
gaveUand. 



In gavelkind lands the husband has a right of 
curtesy whether he has had issue bom alive of his wife 
or not ; but he is entitled only to a moiety of the lands 
of his wife ; and, if he marries again, his estate by the 
curtesy ceases. 



Copyholds. 



With regard to copyholds, the right of the husband 
in the land of his wife depends upon the custom of the 
manor. A special custom is required both to entitle 
the husband to curtesy and the wife to freebench. 



Protector. 



An estate vested in the husband as tenant by the 
curtesy is sufficient to make him protector of the settle- 
ment under the Act for the abolition of fines and re- 
coveries, and for the substitution of more simple modes 
of assurance (/). It is there provided, that an estate 
by the curtesy in respect of the estate tail, or of any 
prior estate created by the same settlement, shall be 
deemed a prior estate under the same settlement, 

W Co. litt. 241 a, n. (4). (/) Stat. 3 & 4 Will. IV. c. 74, 

8. 22. 
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witliin the meaning of that olause which makes the 
owner of a prior estate protector of the settlement, 
whose consent must be had in order to the barring of 
estates in remainder or reversion expectant on an estate 
taaO/). 

The dower of a woman is forfeited by adultery ; but OurteBy not 
the law has been more indulgent to the husband, and aduSery. ^ 
holds, that his living in adultery is no forfeiture of his 
curtesy. The reason is, that by the Statute of West- Dower for- 
minster the Second (^), the wife is deprived of her Suiter/, 
dower by leaving her husband and going away and 
continuing with an adulterer ; whereas there is no law 
by which the husband incurs a forfeiture of his title to 
curtesy for such misconduct on his part. 

Both tenants in dower and tenants by the curtesy 
are forbidden to commit waste. By the Settled Estates Waste. 
Act, 1877 (*), it is provided, that it shall be lawful for Power to 
any person entitled to the possession or the receipt of ^®**®- 
the rents and profits of any unsettled estates as tenant 
by the curtesy, or in dower, or in right of a wife who 
is seised in fee, without any application to the court, to 
demise the same or any part thereof, except the prin- 
cipal mansion-house and the demesnes thereof, and 
other lands usually occupied therewith, from time to ^ 

time for any term not exceeding twenty-one years so 
far as relates to estates in England, and thirty-five 
years so far as relates to estates in Ireland, to take 
effect in possession at or within one year next after the 
making thereof : provided, that every such demise be 
made by deed, and the best rent that can reasonably be 
obtained be thereby reserved, without any fine or other 

(^) See LeotnreB on tlie Seuin and amending stats. 19 & 20 

of the Freehold, pp. 174, 176. Vict. c. 120, 21 & 22 Vict. c. 77, 

(A) Stat. 13 Edw. I. o. 34. 27 & 28 Viot. o. 45, 37 & 38 

(•} Stat. 40 & 41- Vict. o. 18, Viot. c. 33, and 39 & 40 Vict. 

8. 46, repealing, consolidating c. 30. 
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benefit in the nature of a fine; which rent shall be 
incident to the immediate reversion; and provided, 
that such demise be not made without impeachment of 
waste, and do contain a covenant for payment of the 
rent, and such other usual and proper covenants as the 
lessor shall think fit ; and also a condition of re-entry 
on nonpayment of the rent for a period of twenty-eight 
days after it becomes due, or for some less period to be 
specified in that behalf ; and provided a counterpart of 
every deed of lease be executed by the lessee. And 
every demise thus authorized is valid against the person 
granting the same, and against the wife of any husband 
granting such demise of estates to which he is entitled 
in right of such wife, and against aU persons claiming 
through or under the wife or husband, as the case may 
be, of the person granting the same {k). And the 
execution of any lease by the lessor or lessors is to be 
deemed sufficient evidence that a counterpart of such 
lease has been duly executed by the lessee as required 
by the Act (/). And nothing in the Act is to authorize 
the granting of a lease of any copyhold or customary 
hereditaments not warranted by the custom of the 
manor without the consent of the lord, nor otherwise 
prejudice or aflEect the rights of any lord of a manor (m). 
This Act came in force on the 1st November, 1877. It 
repealed the Act to facilitate leases and sales of settled 
estates (^), which contained somewhat similar provi- 
sions, and which came into operation on the 1st of 
November, 1856. Before this Act, neither a tenant by 
the curtesy, nor a tenant in dower, was able to make 
any lease to endure beyond his or her own life. 

In my next Lecture I hope to consider the subject of 
Articles and Settlements made upon marriage. 

(k) Stat. 40 & 41 Vict. c. 18, (m) Sect. 56. 

8. 47. \n) Stat. 19 & 20 Vict. c. 120. 

(0 Sect. 48. 
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LECTUEE Vin. 

We now come to the consideration of Settlements made 
upon marriage. In some cases the urgent haste of the 
parties leaves no time for the preparation of a reg^ar 
settlement previous to marriage. In these cases articles 
for a settlement are often drawn, and not unfrequently 
drawn with that inaccuracy which is.generally the result 
of haste. 

The articles provide that a settlement shall be exe- Artides. 
outed, which is to contain the provisions stipulated for, 
in favour of the intended husband and wife and the 
issue of the marriage. A trust of this sort, which is to 
be carried into effect by an instrument to be subse- 
quently executed, is called an executory trust. Not that An execatozy 
every trust is not in some sense executory, or to be exe- 
cuted at a future time. But a trust of this nature is, as 
you see, a trust to create a trust. The parties agree 
that their intention shall be carried into effect more 
accurately by a subsequent instrument. In the con- GonBtraction 
struction of executory trusts of this nature, the courts ^^^^^^ 
have shown great leniency. They have always borne 
in mind that the main object of marriage articles is 
to make a provision for the issue of the marriage. If, 
according to the rules of law, a settlement agreed to be 
made would give to either parent an estate tail, so as to 
enable him or her to bar such estate and to defeat the 
issue, — as if the articles should be that the lands of the 
husband shall be settled on him and the heirs of his Hdnof the 
body, — equity will consider that such an intention could ^^^ 
not have been in the mind of the parties. And it will 
accordingly modify the actual settlement; so as to give 

w.s. I 
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to the parent a life estate, and to make the ohfldren 
puroliaseTS of estates in remainder, expectant on the 
decease of such parent, — ^in fact settling the property 
on the husband for life, with remainder to his first and 
other sons severally and successively in tail, with re- 
mainder to his daughters as tenants in common in tall, 
with cross remainders among them, in the event of any 
daughter or daughters dying without issue (a). 

^^^n«i* If, subsequently to the articles, but before the mar- 
riage, a settlement is actually made, the settlement will, 
in such case, be considered to be a new agreement, and 
so will control the articles, and not be set aside by 
them (6). But if the settlement is recited to have been 
made in pursuance of the articles, in this case the pre- 
sumption of a new agreement is done away with, and 
the settlement wUl be reformed according to the equit- 
able construction placed upon the articles (c). And 
where a settlement is made after marriage, in pursuance 
of articles for a settlement made before marriage, the 
articles will control the settiement; and, if the court 
should think that, on an equitable construction of the 
articles, the children should have estates vested in them 
independent of their parents, the court will order the 
settiement to be reformed so as to follow what it con- 
siders the articles must have meant {d). In the same 
way artioks agreeing to nei^ money on the children 
of the marriage equally, are considered, in equity, as 
intended only for such of the children as, being sons, 
attain tweniy-one, or being daughters, attain that age 
or many; and a settiement made after marriage in 

(a) TS^^wr V. TVevar, 1 P.Wnui. Bern. 107» 108. 

622 ; affinned, 6 Bio. P. C, Toml. (e) Eonor v. iToftor, 1 P. Wins, 

ed. 122 ; Lewin on Trusta, p. 100, 128. 

6ih ed. [d) Hart Y.MidtOehurat, 3 Atk. 

{b) Ugg Y. Ooldioih, Caaes Zll; StreatJleldT.Stirat/leldfiaaeB 

temp. Talbot, 20 ; Feame, Cont« temp. Talbot, 176. 
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pnrsuanoe of such articles will, if it literally vest the 
property in all the children equally, whether they attain 
twenty-one or not, be reformed according to the pre- 
sumed intent. An example of this occurs in the recent 
case of Cogan v. Duffield^ before the Court of Appeal (e), Chgan v. 
This case was as follows: — Joseph Cogan intermarried ^^ ' 
with Agnes Duffield in March, 1867. Articles for a 
settlement were hastily drawn on the morning of the 
wedding day, and signed immediately before the mar- 
riage. By these articles it was provided that certain 
funds, the property of the intended wife, should be 
transferred into the names of Thomas Duffield and 
Bernard Cogan, the trustees of the settlement; the 
trusts of the income being *^ for the benefit of the said 
Agneft Duffield and Joseph Cogan during their lives, 
and the trusts of the capital being for and amongst 
the children, according to the appointment of the said 
Joseph Cogan and Agnes Duffield or the survivor of 
them; and, in default of appointment, to the children 
equally; and, in the event of there being no children, 
and of the said Joseph Cogan being the survivor, the 
trust property to be at his absolute disposal." After 
the marriage a settlement was executed by which, after 
reciting the articles, the fund was settled upon trust to 
pay the income to the husband and wife during their 
joint lives, and, after the death of either, to the survivor 
for life; and after the death of the survivor, as to the 
capital, in trust for the children or child of the marriage 
as the husband and wife should jointly appoint; and, in 
default of appointment, in trust for the child or children, 
and if more than one as tenants in common. If there 
was no child then the fund was to be in trust for 
Joseph Cogan, if he survived his wife. The trusts of 
the settlement thus so far literally carried out the trusts 
of the articles. There was issue of the marriage one 

(tf) L. B., 2 Ch. D. 44. 
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child only who died when about six months old, in the 
lifetime of both parents. Then Joseph Cogan died in 

1873, having made a will, by which he gave all his pro- 
perty to his brother Bernard Cogan, a defendant in the 
suit, whom he appointed his executor. In January, 

1874, Agnes Cogan filed her bill in the Court of Chan- 
cery against Thomas Duffield and Bernard Cogan, the 
trustees of the settlement, praying for a rectification of 
the settlement, and for a declaration thieit she was en- 
titled to the arrears due at Joseph Cogan's death of the 
rents of certain land, which had been purchased with 
part of the trust funds; and that she was absolutely 
entitled to all the trust property, and that the defen- 
dants might be ordered to convey and transfer the some 
to her. 



Kemarks on 
Cogan t. 



Trusts not 

coDstmed 

Uterally. 



You will observe that in this case, if the trusts were 
to be literally carried out, the whole of the property 
would vest in the child of the marriage who died when 
about six months old; and, on his death, his father 
Joseph Cogan, as his sole next of kin, would be entitled 
to the whole of the property, subject only to the life 
interest of his wife Agnes Cogan therein. On the other 
hand, if the trusts were not to be construed literally, 
but the property was not to vest in the child until he 
attained the age of twenty-one years, then, there being 
no trust declared of the property in the event which 
happened of Mrs. Cogan surviving her husband, and 
the property having originally been hers, the trust 
would result back to her, and she would thus become 
absolutely entitled. And so it was held by Vice-Chan- 
cellor Bacon when the case came before him (/). On 
appeal his decision was affirmed by the Court of Appeal. 
Lord Justice James in his judgment says: ^'Marriage 
articles ought as far as possible to be construed so as to 



(/) L. E., 20 Eq. 789. 
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make the most effectual provision for the children of 
the marriage. This would be effected by inserting in 
the settlement a gift to such of the children as being 
sons should attain twenty-one, or being daughters attain 
that age or marry, or by giving the fund among the 
children, with a proviso giving over to the others of 
them the share both original and accruing of each child 
who, being a son, should die under twenty-one, or being 
a daughter should die under that age unmarried." He 
then refers to a decision of Lord Eedesdale, who held 
that in such a case the fund should be limited to the 
children as tenants in common, with provisions for 
limiting over the shares of any who died under twenty* 
one and without issue ; also to a decision of Sir 
Lancelot Shadwell, the Vice-Chancellor of England, 
who settled a fund, in a similar case, so as to give vested 
interest to those children only who being sons attained 
twenty-one, or being daughters attained that age or 
married. "If it were neoeaary to choose between 
these two schemes of settlement, I should," says the 
Lord Justice, " be rather in favour of that of the Vioe- 
Chancellor of England, who was a great authority on 
matters of conveyancing ; but, in the present case, it is 
unnecessary to decide the point, for in neither way 
could a child who died under twenty-one and unmarried 
become absolutely entitled to any part of the capital 
The husband, therefore, could not acquire a title as 
representing his deceased child ; and as he did not siir- 
vive his wife, there ia no other way in which a title 
through him can be made out. I am of opinion, there- 
fore, that on this point the decree is right." 

There was another point in the case: — The widow Articlet oon- 
claimed, as I mentioned, certain arrears, which were ^^^^^^ 
due on Joseph Cogan's death, of the rents of certain estate for her 
latids purchased with part of the trust property. If ■*?•»*« ™^ 
the rents were his, the arrears, of couise, would have 
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gone to Bernard Cogan as Us executor, as part of his 
personal estate, and not to his "widow. But the oourt 
held that the expression in the artioles, whioh was that 
the income should be for the benefit of the intended 
wife and husband during their lives, was .vague ; and 
that, if the court had been called upon to decree the 
execution of a settlement, it would have given the first 
Separate use. life estate to the wife for her separate use. And if she 
had been entitled to the first life estate for her separate 
use, of course she would have had a right to the arrears 
of the rents of the property purchased with part of the 
trust funds due at the death of her husband. It was 
held that the decree of the Yice-Ghancellor which gave 
her these arrears was also right; and the appeal was 
accordingly dismissed. 

The liberal construction to which I have just referred 
occurs only in cases of executory trusts, or trusts to 
be carried out by a settlement to be afterwards made. 
Constraotion If, previously to marriage, a settlement is made, the 
not exera-*^ trusts of which are clearly declared, there is no room 
tory- for the elastic interpretation which the oourt thinks 

itself justified in using in cases where the settlement is 
not actually made, but only agreed to be executed. 
Even in this case, however, the court, in construing the 
. trusts, always bears in mind that the main object of 
ProYiBionfor a marriage settlement is to make a provision for the 
"^®* issue of the marriage^ And, if the trusts are at all 

ambiguous, it will strongly lean to such construction 
as shall effect this object. In many settlements trusts 
have been so framed as to make it doubtful whether 
according to the true meaning of the settlement, the 
property is to vest in the children, being sons at 
twenty-one, or, being daughters, at twenty-one or mar- 
riage; or whether those only of the children who 
survive the parents are entitled to the benefit of the 
trusts. In cases of this sort the court, having regard 
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to the interest of the ohildren, always leans in favonr Oonrfe leans in 
of vested interests, and for this reason. A son attains Sviog Sil- 
the age of twenty-one years, and dies in the lifetime of f^ vested 
his parents ; but before his death he may have married ^ 
and had children of his own. If the aooident of his 
surviving his parents is to be the contingency on which 
he is to be entitled to his portion as a child of the 
marriage, it is evident that his wife and ohildren must 
go without any provision whatever, unless he should 
happen to be Uving at the decease of the survivor of 
his parents. This is a very great hardship; and ac- 
cordingly there is a long line of decisions in which the 
courts have struggled with words which appeared to 
create a contingency in the provisions for the children, 
and have held, that the children took vested interests, 
in order that, should they marry and have children in 
the lifetime of their parents, their children should not 
be left without provision. A leading case on this 
subject is that of Woodcock v. ITie Duke of Dorset (g). Woodcock t. 
In that case the settlement was made after marriage ; ^^t{ 
but it recited an intention on the part of Lord John 
Sackville, the settlor, to make a provision for himself 
and Lady Frances, his wife, and the issue of their 
bodies; and the trustees of the settlement were di« 
rected, out of the rents and profits of the estate thereby 
conveyed to them, to raise and pay the yearly sum of 
200/. to the said Lord John and Lady Frances during 
their natural lives and the life of the longest Uver of 
them ; and on the further trust, that if the said Lord 
John and Lady Frances should leave j at the death of 
the survivor of them, any child or children of their two 
bodies begotten, to raise and pay the yearly sum of 
200/. for the maintenance of such child or children, 
until such child or children should attain the age of 
twenty-one years ; and then to raise the sum of 6,000/., 
and pay the same to such child or children in equal 

(^) 3 Bro. 0. G. 569. 
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shares, upon their attaining their respective ages of 
twenty-one years ; and if there should be but one suoh 
child, then to suoh child. This is the statement of the 
settlement as made in Brown's Reports ; but it appears 
from the registrar's book that the real words of the 
settlement were not to pay the same to such child or 
children, but to pay the same to the child or children in 
equal shares, upon their attaining their respective ages 
of twenty-one years; and if there should be but one 
child, then to suoh child. The case, however, is usually 
referred to as decided on the words as stated in Brown's 
Eeports. Lord John and Lady Frances had issue two 
children, viz., the defendant, the Duke of Dorset, and 
the late Lady Thanet, who died in the year 1778, 
having attained her age of twenty-one years in the 
lifetime of her mother. Lady Frances, and having sur- 
vived her father. Lord John, but died in the lifetime of 
Lady Frances. And the question was, whether Lady 
Thanet, having died id the lifetime of her mother, was 
entitled to a share of the 5,000/. with the defendant, 
the Duke, or whether he, having survived his father 
and mother, was not entitled to the whole of that sum. 
And it was held, that the plaintiff, who was the ad- 
ministrator of Lady Thanet, was entitled in her right 
to a moiety of the 5,000/., although she was not living 
at the death of the survivor of her parents. Lord 
Thurlow, the Lord Chancellor, said : " There is no word 
used to exclude Lady Thanet but the word such^ upon 
which it might be contended that the property should 
not vest unless the children were infants at the decease 
of the survivor. Though the words are strong and 
difficult to manage, the intention of the settlement is 
the truth and honor of the case." 

Lord Eldon's Lord Eldon, in commenting upon this decision in the 
oommeat. ^^^^^ ^| JS(>pe V. Lord CUfden (A), says : " The words 

(A) 6 Yes. 499, 508, 509. 
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if there should be but one such child, upon the natural 
oonstruotiony must mean one child left at the death of 
the Burvivor. It would be impossible to raise an 
ambiguity upon that in any other case than that of 
parent and child. In any other case the answer would 
be that the oourt had no right to say otherwise; but 
Lord Thurlow went this length, that, in the case of 
parent and child, a child having attained the age of 
twenty-one and having occasion for a portion, though 
dying in the lives of the parents, is a child living at tiie 
death of the survivor. He certainly goes that length 
upon the intention, observing that the words were very 
strong and difficult to manage." 

If, however, the settlement should contain a provision Wlien provi- 
that the shares of children of the marriage who may ^idren of ^ 
die in the lifetime of their parents should belong to ©hildpeawho 
their children in equal shares or otherwise, then the 
reason, which has induced the courts to put so violent a 
construction upon the words of the trusts, no longer 
holds. The object of the court in giving vested in- 
terests to the children of the marriage was, that in case 
they should die leaving children, their children should 
not be bereft of all provision; and this object of course 
becomes unnecessary, if the settlement itself makes a 
provision for the children of such children as shall die 
in the lifetime of the parents. In that case, therefore, 
if, on a fair construction of the settlement, the shares of 
the children of the marriage are contingent on their 
surviving their parents, the courts will interpret the 
trusts accordingly, and will not make any effort to 
construe the trusts as giving to the children of the 
marriage vested interests, whether they survive their 
parents or not* An example of this construction occurs 
in the case of Jeyes v. Savage (i). In this case the Jey^y. 

Sava$; 
(t) L. B., 10 Gh. 566. 
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tniJBts of the Bettlement were, after the death of the 
surviyor of the parents, if they should leave bxlj issuei 
who being daughters should many or attain twenty- 
one, or being sons should attain twenty-one, to transfer 
the fund unto and equally among all such issue when 
they should attain twenty-one, or be married if a 
daughter or daughters with consent; with provision for 
their maintenance in the meantime. But there was 
this proviso, that if any such issue as aforesaid should 
happen to die before they should respectively become 
entitled to and actually receive their portions, leaving 
issue of their respective bodies them surviving, then 
such last-mentioned issue should take and be entitled 
to his, her, or their father's or mother's share or shares 
equally among them, to be paid and transferred at the 
same time or times as was declared concerning the 
whole original trust-moneys and the immediate issue of 
the marriage. There were four children of the marriagCi 
two of whom died under age and unmarried in the 
lif etiiyie of their parents. Another attained twenty-one 
and died a bachelor in the lifetime of the father; and 
the fourth attained twenty-one and survived both 
parents. And it was held that the whole fund went 
to the surviving child, and that the representative of 
the duld who attained twenty-one and died in the 
lifetime of the father without issue took nothing.^ 
Lord Justice James in his judgment observed: "The 
instrument as it stands seems to my mind fairly 
and plainly to carry into effect the intention of the 
settlors, which I take to have been, that no child of the 
marriage who died in the lifetime of the parents 
should take a share; but that, if he left children, his 
children should take in his stead. To apply the doc- 
trine of Woodcock V. JDuke of Dorset to this case would 
be extending it to a case quite outside its principle." 

Constniofioia go much then for the constniotion placed by the 

of artidefl 
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courts on mairiage ariioles and settlements. Where andBetUe- 
the trusts are executory, as in marriage artides, the ™*^**' 
courts mould them according to what they consider to 
be the true interest of the children of the marriage; and 
where they are not executory, they still bear strongly 
in mind that the intention of the settlement is to make 
a provision for the children. And in doubtful cases, 
and, as we have seen, even in some cases which could 
hardly be called doubtful, they construe the trusts as 
^Ying the children vested interests, if by making them 
contingent the children would, by their decease in the 
lifetime of the parents, be left without any provision. 

We now come to the framing of settlements. I men- Praming of 
tioned in a former Lecture (k) that, in framing a settle- ^ 

ment of landed property, it was always a point to be 
considered, whether or not the fee simple should be 
vested in the trustees of the settlement; and I men- 
tioned that, in small settlements, where the estate is not 
to be entailed on the eldest son, it is more usual to vest 
the whole fee simple in the trustees. Another point to Fee simple in 
be considered is, whether the settlement is to be a real ^^"^' 
settlement or a personal settlement. For it ought to be or personal, 
either one or the other; and there ought never to be any 9^?^* *® ^ 

yo tf either one pr 

provision in the settlement, by which the character of the other, 
the property shall be changed from real to personal or 
from personal to real. Such a provision may often give 
rise to great hardship. Eeal property, as you know, 
descends to heirs, whereas i)ersonal -prapeTby devolves on 
the executor of the will of the deceased, or, in default 
of a will, on the administrator of his estate, in trust 
for his next of kin. Now the next of kin are frequently 
and usually different persons from the heir at law. 
Any provision, therefore, in the settlement, which 
should have the effect of takiug away any share of the 

{k) Ani4y p. 63. 
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property from the heir or devisee of the real estate of a 
deceased child, and vesting it in his executor, or in his 
next of kin, or, on the other hand, any provision which 
should take the share of the deceased child away from 
his executor or next of kin, and give it to the devisee 
under his will of his real estates, or to his heir, must be 
productive of hardship. If the property is intended to 
go to the heir or devisee, let it go to him, and stay there. 
If it is intended to go to the executor or next of kin, 
let it go tQ them, and stay there. But do not insert 
any provision making it in the power of the trustees to 
take any share of the property away from one of these 
classes of persons, and to give it to the other class, by 
changing the nature of the investment of the trust pro- 
perfy. This hardship is eaaily prevented, although 
there may be power given to invest settled money in 
the purchase of land, or to sell lands and invest the 
money in the funds or other securities of a personal 
nature. I mentioned in a former Lecture (/) that 
equity considers that that which is directed to be done 
has been done, so far as the interests of the parties are 
concerned. And you will see how readily the problem 
is accomplished, of continuing the property either as a 
personal or as a real settlement, and yet giving power 
to turn land into money by sale, or money into land by 
purchase. 

A usual and very desirable method of settlement of 
a small landed property, in such a way as to make a 
provision for the intended husband and wife and the 
Grant to children of the marriage, is as follows: — Let the whole 
sale. ^^ property be conveyed to the trustees of the intended 
settlement in fee simple. This is done by a grant of 
the lands unto the trustees and their heirs, to hold to 
them and their heirs to the use of the settlor and his 

(Q Ante, p. 56. 
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heiiB until the marriage^ and afterwards to the use of 
the trusteeS) their heirs and assigns, for ever. This vests 
in them the whole legal estate. It is then declared 
that they shall stand possessed of the lands after the 
solemnization of the marriage, in trust to sell, with the 
consent of the husband and wife, or of the survivor of 
them, and, after the decease of the survivor of them, 
at the discretion of the trustees. This trust for sale Equitable 
has the effect of converting the property in equity ^'^^®"^**"« 
into money or personal estate. It is some day or 
another to be turned into money; and the fact that it 
cannot be sold without the requisite consent does not 
prevent the character of personalty from attaching to 
it in equity; and in equity, thenceforth, it is regarded 
as money and not as land (m). The settlement thus 
becomes a personal settlement, — a settlement of personal 
estate. The trusts declared are declared of the money 
which shall arise from the sale; and it is provided that, 
imtU a sale, the rents and profits of the lands shall 
devolve in the same way as the interest and annual 
produce of the money to arise from the sale, would have 
gone, if a sale had actually been made, and the money 
invested in pursuance of the trusts. The trusts of the Separate 
money to arise from the sale are usually declared by a nation of 
separate deed of even date; so that, when the property 5^^'^® 
is sold, the conveyance of the lands to the trustees may 
be handed over to the purchaser, as one of his title 
deeds, and the settlement of the money may be retained 
by the trustees for their guidance in executing its trusts. 
The trusts then of the money to arise from the sale are 
referred to as being declared in a deed bearing even 
date with the conveyance to the trustees and made 
between the same persons as are parties thereto. 



(m) ThortUm Y, Rawley, 10 Yob. Lewin on Tnuts, pp. 776, 777, 
129; 1 Jann. WUb, 566, 3rd ed.; 6th ed. 
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Fower to It IS desirable to add to the convejanoe to the trustees 

J^ ^*^" in trust for sale, a power, for them, their heirs and 
assigns, to lease the property, or so much thereof as 
may remain unsold, say for twenty-one years at a raok 
rent in possession, with the consent of the husband and 
wife or the survivor of them. Now in this case the 
power given to the trustees to lease, is not strictly and 
technically a power of appointment of a -aae under the 
Statute of Uses. The trustees have the whole fee simple 
vested in them; and, when they grant a lease, they 
accordingly do it out of their legal estate, quite inde- 
pendently of the Statute of Uses; exactly in the same 
manner as any other owner in fee does when he grants 
to a tenant a lease of part of his land. The power 
of leasing is in fact restrictive and nothing more. 
Although the estate of the trustees enables them at law 
to grant a lease at any length and at any rent, yet this 
provision prevents them from exercising their legal 
power of granting leases beyond a lease for twenty-one 

Baokrent. years in possession, and at a rack rent. A rack rent 
is the fair rent of the property, when it is leased without 
any premium being paid by the lessee. Then follows 
a power for the appointment of new trustees. The 
settlor having granted the land to the trustees in fee, 
upon trust for sale as above mentioned, and the powers 
of the trustees of leasing the property having been 
defined, and a power to appoint new trustees having 

Govenaatfl for been reserved, the settlor usually covenants with the 
trustees for the title of the property. If he became 
entitled to the land as a purchaser, he covenants so far 
only as regards his own acts and the acts of those 
claiming under him; but if he derived title imder a 
will, then he covenants for the title so far as regards 
both his own acts and the acts of the testator, from 
whom he derived his title. And that brings the first 
deed to an end. 
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The second deed recites the f ormery and declares the Trust of nle 
trusts of the money to arise from the sale. If the °""^®y- 
lands be the wife's, the first trust will usually be to 
pay the income to her for her separate use, independently 
of her husband, and without any power for her to 
anticipate the same; then in trust for the surviyor of 
the husband and wife for his or her life; and, after the 
decease of the surviyor, in trust for the children of the 
marriage as the husband and wife may jointly appoint 
by deed, or as the survivor may appoint by deed or 
will; and, in default of appointment, and subject to 
any partial appointment, in trust for the children of the 
marriage, who being sons shall attain twenty-one, or 
being daughters shall attain that age or marry ; with a 
clause called the hotchpot clause, providing that no Hotchpot, 
child to whom any appointment shall have been made 
shall take any part in what is imappointed without 
bringing his or her appointed share into hotchpot, and 
aocoimting for the same accordingly. There then 
follow trusts for the maintenance and education of the 
ohildim durmg mmority, a power of advimoement, and 
then a provision for the ultimate destination of the 
moneys in case there shall be no child of the marriage 
who, being a son shall attain twenty-one, or being a 
daughter shall attain twenty-one or marry. There are 
theT powers for the alte^tion and Zition of the 
investments, such powers being generally required to 
be exercised with the consent of the husband and vrif e 
during their lives, and of the survivor of them during 
his or her life. Then follows a power of appointing 
new trustees. And this brings the settlement to an 
end. 

In my next Lecture I intend to refer more parti- 
cularly to the first of the provisions above mentioned; 
namely, the trust of the income for the wife for her 
aeparaie use without power of anticipation. 
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LECTURE IX. 

I MENTIONED in JDJ last Leoture (a) that if the property 
settled is the property of the wif e, it is usually settled 
on marriage on trustees, in trust, if the lands are to be 
sold, to pay the inoome of the purchase-money, or, if it 
be personal estate, then the inoome of suoh personal 
estate, to the wife during the joint lives of herself and 
her husband for her separate use and without any power 
of anticipation. I shall say a few words first respecting 
property limited to a wife's separate use, and afterwards 
on property limited to her separate use without any 
power of anticipation. 

All property, whether real or personal, may be given 
Separate use. for the separate use of a married woman; and such a 
gift iB considered in equity as giving her an absolute 
power of disposition over such property, either by deed 
or writing, or by will, without any consent or concur- 
rence being required on the part of her husband. And 
so, conversely, if property is settled upon such trusts as 
a married woman may by deed or will appoint, and in 
default of appointment in trust for herself, her executors 
or administrators, this is looked upon as, in fact, her 
separate property and subject to the same liabilities {b). 
If the income of property is given to the separate use of 
a married woman during her life, or during the joint 
lives of herself and her husband, she has power to 
dispose of the same, either by selling her life interest, 

(fl) AnU, p. 127. ▼. rteld, M. R., L. R., 3 Ch. D. 

{b) The London Chartered Bank 587; 24 W. R. 660 ; 46 L. J., Ch. 

of Australia v. Lempriere, L. R., 699. 
4 Privy Council Cases, 572: Mayd 
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or by mortgaging it, as she may please, without or 
against the consent of her husband; and if the capital 
or corpus of property is given in the same way, she may 
dispose of it in Kke manner. In equity she is regarded 
as a feme sole, and has the same power of disposition as 
if she were unmarried. 

There is one kind of property limited to a married 
woman's separate use, on which it would be desirable . 
to say a word, and that is pin monei/^ which is usually Pin money, 
granted, on the settlement of landed property, iu cases 
where the first life interest is given to the husband. 
In such a case a yearly sum, known as pin money, is 
usually settled on the wife for her separate use. The 
object of piu money is to provide the wife with a yearly 
allowance for her dress and pocket money. In some 
eases the wife and husband live together, the wife being 
supported by her husband and furnished by him with 
wearing apparel and other necessaries, and the pin 
money charged on his estate is not claimed by her. In 
such a case it is held that, if she should die having 
made a will, bequeathing all property belonging to her 
for her separate use, her executors will not be entitled 
to any arrears of her piu money (c). And she herself, 
if she survive her husband, will only be entitled to 
arrears of the pin money for ane year prior to the death 
of the husband {d). But if the wife has demanded her 
pin money without success, or if she has lived apart 
from her husband without any allowance for her main- 
tenance, she will be entitled to all arrears of her pin 
money which were due at her husband's death (e). 
All savings which a woman may make out of her pin SaTinga. 
money, or out of the income of any property settled 

{e) Howard t. Bigby, 2 CI. & (rf) Lord Towfuhsnd t. Wind' 

Fin. 653. ham^ 2 Yes. sen. 7. 

{e) Ridout v. Leuria, 1 Atk. 269. 

W.S. K 
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Debts of 

married 

woman. 



Lord Jnstioe 
Turner's 
statement of 
the law. 

OaUagher. 



upon her for her separate use, are considered as part of 
her separate estate (/), and may be disposed of by her, 
■without the consent of her husband, either in her life- 
time or by her will. 

With regard to the liability of the separate estate of 
a married woman to the payment of her debts, there 
has been a good deal of diJSerence of opinion. But this 
much is dear, that, if a married woman has separate 
estate, and enters into a contract or covenant, which is 
expressed, as such a contract or covenant ought to be, 
to be made with the intent to bind her separate estate, 
then her separate estate will be liable in equity to such 
contract or covenant. The principle, so far as the law 
is yet settled, on which the court acts in cases of this 
sort, is laid down by the late Lord Justice Turner in the 
case of Johnson v. Oallagher {g). TTia lordship says (/*), 
'' It seems to follow that to affect the separate estate 
there must be something more than the mere obligation 
which the law would create in the case of a single 
woman. What that something more may be must, I 
think, depend in each case upon the circmnstances. 
What might affect the separate estate in the case of a 
married woman living separate from her husband might 
not, as I apprehend, affect it in the case of a married 
woman living with her husband. What might brad the 
separate estate, if the credit be given to the married 
woman, would not, as I conceive, bind it if the credit be 
not so given. The very term 'general engagement' 
when applied to a married woman, seems to import 
sometlung more than mere contract, for neither in law 
nor in equity can a married woman be boimd by con- 
tract merely. According to the best opinion which I 
can form on a question of so much difficulty, I think 



(/) Sir Foul Neal'a cau, cited 
in Herbert v. Kerherty Pre. Cha. 
44. 



{g) 3 De Gex, Fisher & Jones, 
494, 613. 
(A) Page 614. 
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that, in order to bind the separate estate by a general 
engagement, it should appear that the engagement was 
made with reference to and upon the faith or credit of 
that estate, and that whether it is so or not is a question 
to be judged of by this court upon all the circumstances 
of the case." 

The opinion thus expressed by the Lord Justice 
Turner has been adopted and approved by the Privy 
Council in a recent case. The case to which I refer is 
Hie London Chartered Bank of Atcstralia v. Lemprihre l/mdon Chat' 
and others {%). The Lord Justice James, in delivering xustrtUia v. 
the judgment of the court in that case, cites at length a J>»«P"^- 
great part of the judgment of the Lord Justice Turner 
in Johnson v. Gallaghery and then proceeds thus (k) : — 
" The term ' general engagement' is an ambiguous and Judment of 

• 1 J • Ti» 'i. • A IX x"L J. J liord Justice 

misleading one. If it is meant merely to say that goods james 
Bold to a married woman in the ordinary course of 
domestic life, that contracts expressed to be made by 
her in respect of property not her separate estate — ^for 
example, for buying or selling, or letting or hiring a 
house— do not necessarily impose a liability to be satis- 
fied out of the separate estate which she may happen to 
have, in that sense and to that extent, the proposition 
that her separate estate is not liable to her general 
engagements is quite accurate. But that does not affect 
the rule as laid down by Lord Justice Turner as to 
general engagements, as to which it appears that they 
were made with reference to, and upon the faith or 
credit of, the separate estate." . And he then goes on 
subsequently (/) — " It would be very inconvenient that 
a married woman with a large separate property should 
not be able to employ a solicitor, or a surveyor, or a 
builder, or tradesman, or hire labourers or servants, and 
very unjust, if she did, that they should have no remedy 

(f) L.B.,4 Privy Coimoil Cases, {k) Page 593. 

672. (0 Page 694. 

K 2 
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the Master of 
theBollB. 



against such separate property." And in the recent 
Mayd v. Field, oase of Mayd V. Field (m), before the present Master of 
the Kolls, a married woman, by the settlement made 
preyiously to the marriage of her daughter, entered into 
a covenant that her heirs, executors or administrators 
should, within six months after her decease, pay to the 
trustees of that settlement 1,000/. with interest from 
her death. And the Master of the Eolls, after citing 
the judgment of Lord Justice James in the case I have 
just mentioned, decided that this covenant bound the 
property comprised in her own marriage settlement, 
which had been settled upon trust for such persons as 
she, during coverture, should by deed or will appoint, 
and subject thereto upon trust during the joint lives of 
herself and her husband for her separate use, and after 
the death of her husband, if she survived (which event 
happened), in trust for her, her executors, administrators 
and assigns. She had made a will imder this power ; 
and these trusts were considered as tantamoimt to a 
simple trust of the corpus of the fund for her separate 
use (w), and the property bequeathed by her was held 
to be charged with this debt. 



Debts of 
married 
woman 
having a 
power of ap- 
pointment. 



We have seen that when a man exercises a power 
of testamentary appointment, the property appointed 
becomes liable to his debts {o). But, except in respect 
of judgment debts (j»), there is no liability to debts 
where the power is not exercised {p). If a married 
woman has a power to appoint property by will only, 
and exercises this power, there has been a good deal of 
authority that the property so appointed is not liable to 
her debts {q). But the Judicial Committee of the Privy 



(m) L. B., 3 Gh. D. 587 ; 24 
W. R. 660 ; 46 L. J., Oh. 699. 
(ft) Ante, p. 128. 
(o) Ante, p. 41. 
(p) Ibid, 



{q) Vauffhan v. Vanderategen, 2 
Drew. 165, 363; Shattoek v. Shot- 
toek, L. R., 2 Eq. 182 ; 35 Beav. 
489; Blatehfordy, TFoolley, 2I)Tew. 
& S. 204. 
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Council have expressed an opinion in favour of the 
liability (r). If a married woman has a power to ap- 
point property either by deed or will, and there is a 
gift over to other persons in default of her appointment, 
and her power is not exercised, the persons taking in 
default of appointment will be imder no liability to her 
debts (s). 

So much then for proi)erty limited to the separate 
use of a married woman. It is usual, however, in 
settlements where the income of the property is limited 
to a married woman for her life, or for the joint lives 
of herself and her husband, to state that it shall be for 
her separate use, without any power for her to anticipate 
the groicing 2>ayinentH thereof. This restraint upon anti- Reetraint on 
cipation is, Kke separate use, a creature of the Courts "^**^*P*^<>°' 
of Equity ; and it can only affect a married woman so 
long as she is a married woman. Before her marriage, 
and after her marriage if she becomes a widow and so 
a feme sole, a declaration that the income of property 
shall belong to her for her separate use, independent 
<>l any husband and without power of anticipation, is 
simply a nullity, so far as regards any restraint that it 
attempts to put upon her whilst she is single. She may, 
before her marriage and even in contemplation of her 
marriage, assign property so settled upon her to her 
intended husband himself for his own benefit, or in any 
other manner that she may think fit. In this respect 
she is, while single, exempt from the control which the 
court exercises over the separate estate of a married 
woman; and in truth no further restraint can be put 
upon her whilst single than can be put upon a man. 

Now with regard to such restraint upon alienation as 
can be put upon a man or a single woman, it is desirable 

(r) London Chartered Bank of («) Johnson y. GaUajher, 3 De 

Australia y. Lemprihre^ L. B., 4 Gex, F. & J. 517. 
P. C. C. 696. 
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that I should say a few words. The power of alienation 

is considered by the law to be an incident of property; 

and, if property be given to a man or single woman, 

Conditioii not with a direction that he or she shall not alien it, such 

to alien void. j'l^ • * t • j -xr -l xi_ j. • 

condition is simply void. You may remember that m 
a former Lecture {u)y I mentioned a case in which it 
was decided, that the right to bar an estate tail was an 
incident by law to such an estate; and that a condition, 
that a tenant in tail should not suffer a common re- 
covery, was void as contrary to the policy of the law. 
Mary Porting- The case to which I referred is Mary Poriington^s 
ton 9 case, ^^^ ^^^ j^ jy^^ manner a condition that any person, 

whether tenant for life or in fee, shall not alien is 
simply void. This doctrine, however, it must be re- 
membered, applies only to alienations generally. There 
is nothing contrary to the policy of the law in a 
Partial re- condition which imposes merely a partial restraint on 
the power of alienation. The doctrine on this point is 
thus laid down by Littleton in his Tenures (y). " Also 
if a feoffment be made upon this condition that the 
feoffee shall not alien the land to any, this condition is 
void; because, when a man is enfeoffed of lands or 
tenements, he hath power to alien them to any person 
by the law. For if such a condition should be good, 
then the condition should oust him of all the power 
which the law gives him, which should be against reason, 
and therefore such condition is void.'* " But," Littleton 
continues (2), " if the condition be such that the feoffee 
shall not alien to such a one, naming his name, or to 
any of his heirs, or of the issues of such a one, &c., or 
the like, which conditions do not take away aU power 
of alienation from feoffee, &c., then such condition is 
good." It will be observed that the examples put by 
Littleton are merely exceptions from a general power 

[u) lieotnres on the Seisin of (y) Seota. 360, 861. 

the Freehold, p. 158. («) Sect. 361. 

{x) 10 Bep. 36. 
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of alienatioii, and are not instances of a general restraint 
on alienation with particular exceptions; although such 
a restraint undoubtedly does not, as Littleton says, 
"take away all power of alienation." A power to 
appoint to all the world, except a certain class of 
objects, is a general power and does not tie up the 
property subject to it; but a power to appoint only 
amongst a dass is a limited power, and ties up the 
property from the date of the creation of the power. 
However, the Court of King*s Bench in a case of Doe d. Doed, QiUT 
Gill V. Pearson (a), held valid a condition against aliena^ ^'^' 
tion, which was a general restraint except as to a 
particular class of objects. In that case the testator, 
by his will, devised property to his two daughters, their 
heirs and assigns, as tenants in common, upon this 
special proviso and condition : " That in case my said 
daughters or either of them shall have no lawful issue, 
that then and in such case they or she, having no lawful 
issue as aforesaid, shall have no power to dispose of her 
share in the said estate so above given to them, except 
to her sister or sisterSy or to their children. One of the 
daughters married J. Wait, and levied a fine with the 
concurrence of her husband of her moiety of the pre- 
mises; and declared the use of the fine to be to the use 
of the defendant Pearson and his heirs, in trust for her 
husband, J. Wait, in fee. She then died, without 
having disposed of her share otherwise than by the said 
fine and indenture declaring the uses thereof, and never 
having had any issue. And the question was, whether 
this alienation by her in favour of her husband occa- 
sioned a forfeiture by reason of the condition, that if 
she had no issue she should not dispose of her share in 
the estates except to her sister or sisters, or to their 
children. And the court held that the condition was 
good; and that a forfeiture had been occasioned by the 

(a) 6 East, 173. 



Attumier. 
In re Maeleay, 
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daughter having disposed of her share in the estates to 
her husband, instead of having disposed of it to her 
sister or sisters or to their children, as required by the 
condition. Some doubts were thrown on this decision 
by Lord Eomilly, the late Master of the Eolls, in the 
Attwater y. case of Atticater V. Attwater (6). However, in the more 
recent case of In re Maeleay (c), the present Master of 
the Rolls recognized the case of Doe v. Pearson as a 
binding authority, and decided that the following con- 
dition was valid. The testatrix devised as follows : " I 
give to my dear brother John the whole of the property 
given to me by my dear aimt Clara Per ki ns, consisting 
of the manor of Bletchingley in the county of Surrey, 
and the Pendell Court Mansion, with the land belonging 
to it, on the condition that he never sells it out of the family. 
John the devisee contracted for the sale of this property 
to a stranger; and the question arose, whether he could 
make a good title, having regard to the condition 
annexed to the devise to him that he never sells it out 
of the family. And the present Master of the Eolls, 
taking the strictly literal construction of the section of 
Littleton which I have cited, and following the case of 
Doe V. Pearson y was of opinion that the condition was 
valid, and that a good title could not be made to any 
person out of the family. 

Gift over of I may here mention an important doctrine of law 

oTiSenatioii which respects the devolution of property in default of 

cannot be to any alienation. As the power to alien is incident to 

heir, property, so the devolution of property on the decease 

of its owner, without having made any alienation, is 

fixed by the law and cannot be altered. Land must 

descend to the heir of the last purchaser. Personal 

estate must devolve on the executors or administrators 

{b) 18 Beav. 330, 337. by V.-C. Malins in Dawkim v. 

[e) L. B., 20 Eq. 186. This Lord Fmrhyn, reported on the 
case was, however, questioned appeal only in 6 Gh. D. 318. 
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of the deceased owner. A provision therefore, that, in 
ease of the deoease of any person intestate, property 
which has been given to him absolutely shall go else- 
where than as the law prescribes, is altogether void. 
It is true, that in the case of Doe d. Stevenson v. Doe y. oiovcr 
Glover (d), the Court of Common Pleas held, that a ^^7^" 
proviso annexed to a gift to a man in fee, that on his 
death, without having disposed of his interest, the same 
should go to a third person, wm a vaUd conditional 
limitation. But this case must now be considered as 
having been overruled by subsequent authorities {e). 

Although a condition not to alien is invalid, there is Gift nnta 
no objection to property being vested in trustees, in ^^^^"^ 
trust to pay the income to a man or to a single woman, 
imtil he or she shall alien the same, or shall attempt or 
agree so to do. In this case the attempt at alienation 
is the event on which the gift is to cease ; there is no 
attempt here to give persons property, and at the same 
time to prevent their alienating. Here the alienation, 
or the attempt to alienate, is the event which sets a 
limit to the estate, and on the occurrence of which the 
estate and interest of the grantee comes to ah end. In 
the same way, although it is imlawful to give property 
to a man or woman, with a condition, that in case of 
bankruptcy the same shall not go to his or her cre- 
ditors, but shall be enjoyed by him or her, yet it is 
lawful to settle property on any person, so that the 
income thereof may be enjoyed by him or her until Giftmita 
bankruptcy, and no longer. If, therefore, property be ^^"^^n^P*^^- 
settled in trust to pay the income to a single woman 
imtil she shall anticipate the same by mortgage or 
other alienation, her interest will cease on any such 
alienation being made. But if property is settled upon 
a single woman for her life, with a proviso that she 

(<Q 1 C. B. 448. M. & G. 152, 166; BarUm ▼. Bar- 

(e) Holmes v. Qodttm, 8 De Gez, ton, 3 Kay & J. 612. 
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Condition not shall not alien or anticipate the same, such proyiso is 

to alien Toid _»j aj«^ i j 'is i "i_ • 

as to an nn- ^^^^« ^^^ ^^ makes no dmerence, so long as she is 
married single^ if it is Settled on her for her separate use^ 

independently of any husband whom she may many, 
with a restriction against alienation. So long as she 
is single such a restriction is invalid ; although, after 
her marriage, the rules of equity with regard to 
separate estate step in, and she, as a married Woman 
having property thus settled upon her, cannot anti- 
cipate the same, if the settlement declares that it shall 
not be in her power to do so. 



Fetter at- 
taches on re- 
marriage. 



On death of 
second hus- 
band fetter 
ceases. 



Scarborough r. 
Barman, 



If the settlement is made in trust to pay the income 
to a married woman for her Uf e, independently of her 
present or any future husband^ and without power of 
anticipation, and her present husband dies, she then 
becomes a feme sole. The restraint on alienation is an 
invalid condition, and she may do what she pleases 
with the income for the rest of her life. But if she 
makes no alienation and marries again, she again be- 
comes subject to the control of equity in respect of 
anticipation, and cannot anticipate the income thus re- 
maining settled on her so long as she continues to be 
a married woman. Should her second husband die in 
her lifetime, she will again be set free to do what she 
pleases with her income for the rest of her life. So 
that this restriction, being invalid except when applied 
to the separate estate of a married woman, does not 
bind any woman so long as she is single ; but, if exist- 
ing at ilie date of her mairiage or created afterwards, 
it will bind her so long only as her state of a married 
woman continues. The doctrine on this subject was 
settled by the cases of Tullett v. Armstrong and Scar- 
borough v. Borman (/), in which it was held that if 
property be given or settled to the separate use of a 



(/) 4 My. & Or. 377. 
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womaiiy unmarried when the settlement or gift takes 
effect, and she be prohibited agaimst anticipating it, it 
will, if not alienated by her when discovert, be enjoyed 
by her as her separate estate during any coverture or 
covertures to which she may afterwards be subject; and 
she will, during the existence of such coverture or cover- 
tures, be unable to anticipate it. In that case Lord 
Gottenham, then Lord Chancellor, thus speaks (^): — 
*^ When once it was established that the separate estate Judffment of 
of a married woman was to be so far enjoyed by her as 1^^^^^ 
a feme sole as to bring with it all the incidents of pro- 
perty, and that she might therefore dispose of it as a 
feme sole might do, it was found that, to secure to her 
the desired protection against the marital rights, it was 
necessary to quaUfy and fetter the gift of the separate 
estate by prohibiting anticipation. The power to do 
this was established by authority not now to be ques- 
tioned, but which could only have been founded upon 
the power of this court to model and qualify an interest 
in property which it had itself created, without regard 
to those rules which the law has established for regu- 
lating the enjoyment of property in other cases. If 
any rule, therefore, were now to be adopted by which 
the separate estate should, in any cases, be divested of 
the protection of the clause against anticipation, it would, 
in such cases, defeat the object of the power so assumed. 
A feme covert with separate estate, not protected by 
a clause against anticipation, is in most cases in a less 
secure situation than if the property had been held for 
her simply upon trust. In the latter case, this court, 
with the assistance of her trustees, can effectually pro- 
tect her; in the other, her sole dependence must be 
upon her husband not exercising that influence or con- 
trol which, if exercised, would in all probability procure 
the destruction of her separate estate. In the case of a 

is) Page 398. 
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gift of separate estate with a clause against anticipation, 
the author of the gift supposes that he has effectually 
protected the wife against such influence or control. 
Upon what principle can it he that this court should 
suhject her to it, and hy so doing defeat his purpose, 
and completely alter the character and security of his 
gift? The separate estate and the prohihition of an- 
ticipation are equally creatures of equity, and equally 
inconsistent with the ordinary rules of property. The 
one is only a restriction and qualification of the other. 
The two must stand or fall together. Indeed, I do not 
find any allusion in any case to the possihility of the 
one surviving the other until after the discussion as to 
the continuing of the separate estate through a subse- 
quent coverture had commenced." And further on {h) : 
" After the most anxious consideration, I have come to 
the conclusion that the jurisdiction which this court has 
assumed in similar cases justifies it in extending it to 
the protection of the separate estate, with its qualifica- 
tions and restrictions attached to it throughout a subse- 
quent coverture; and, resting such jurisdiction upon the 
broadest foundation, and that the interests of society 
require that this should be done. When this court first 
established the separate estate it violated the laws of 
property as between husband and wife; but it was 
thought beneficial, and it prevailed. It being once 
settled that a wife might enjoy separate estate as a 
feme sole, the laws of property attached to this new 
estate ; and it was found as part of such law that the 
power of alienation belonged to the wife, and was de- 
structive of the security intended for it. Equity again 
interfered, and by another violation of the laws of pro- 
perty supported the validity of the prohibition against 
alienation." And again {i) : " In establishing the vali- 
dity of the separate estate, vrith its qualification which 

(A) Page 406. (») Page 407. 
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constitutes its value — ^that is, the prohibition against 
anticipation — ^I am not doing more than my predecessors 
have done for similar purposes, and I have much satis- 
faction in finding myself justified, upon the groimds 
I have stated, in doing what in me lies to dissipate the 
alarm which has prevailed lest the separate estate should 
be held not to exist at all during the subsequent cover- 
ture, or, what would in many cases be a greater evil, 
that it should exist without the protection of the clause 
against alienation/' 

If the marriage should be dissolved by reason of the Diflsolntioii of 
adultery of the wife, still the trusts of the settlement ^?T^ 
for her benefit during the joint lives of her husband and teiy. 
herself will continue notwithstanding the dissolution of 
the marriage. The wife's adultery, though a forfeiture 
of her dower (A), is not a forfeiture of any benefit 
conferred upon her by her marriage settlement; and 
the dissolution of the marriage for adulteiy makes no 
difference. This was decided by Lord Campbell when 
Lord Chancellor, in the case of Uvans v. Carrington (/). Evant v. 
This decision has been followed by the present Master ^"'^9^^- 
of the Eolls in the case of Fitzgerald v. Chapman (w), F'Uzgeraid v. 
notwithstanding some decisions to the contrary by the ^^p*^^- 
Yice-Chancellor Stuart, and also by his lordship's pre- 
decessor, the late Lord Eomilly; and which deeisions, 
the Master of the EoUs observed, he was bound to say, 
appeared to him to be so contrary to the current of pre- 
vious authorities that even in the absence of Ecam v. 
Carrington he should have arrived at the same con- 
clusion. In the case of Fitzgerald v. C/tapniany the 
marriage was dissolved on the petition of the wife by 

{k) AnUy p. 111. Wms. 276, n.; Buchanan r, Bu- 
ll) 2 Be Gex, F. & J. 481, chanan, I BaU & B. 203. 

following Sidney v. Sidney, 3 P. (m) L. R., 1 Ch. D. 663. 

WmB. 269; JBhuntY.WinUr, 8 P. 
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Husband's reason of the adultery of the husband, coupled with his 
desertion of his wife; and the trusts of the settlement, 
which was of property in which the wife and her father 
were jointly entitled, were, for the wife for her separate 
use without power of anticipation during the joint lives 
of her husband and herself, and, after her decease, for 
her husband for his life, and, subject to such trusts, in 
trust for the children of the marriage as therein men- 
tioned, of whom there was only one, who died in infancy, 
so that this trust did not arise; andj if there should be 
no child who under the trusts should acquire a vested 
interest in the trust premises, then, after the death of 
the husband, they were to be held in trust for the wife 
absolutely if she should survive her husband, but if she 
should die in his lifetime, then in trust for such persons 
as she should by will appoint, and in default of appoint- 
ment, in trust for her father, his executors, administra- 
tors and assigns. The wife commenced a suit against 
her hnsband for divorce, and the marriage was dissolved 
by the court; and the only child of the marriage, as I 
mentioned, died in infancy. The plaintiff, the wife, 
filed her bill against the trustees of the settlement and 
the executors of her father's will praying a direction 
that she was absolutely entitled to the trust property, 
and that the same might be conveyed and transferred 
to her absolutely. The ground of this suit was the 
notion that the dissolution of the marriage by the court 
was equivalent to the death of the husband, and that as, 
in case of his death, she would, under the trusts, have 
been undoubtedly entitled to the whole property abso- 
lutely, so the dissolution of the marriage had the same 
effect, and her bill was filed accordingly. But the 
Master of the Bolls dismissed the bill, holding that the 
dissolution of the marriage was a very different thing 
from the death of the husband, and that she would only 
be entitled to the property absolutely in case she sur- 
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vived her husband according to the literal meaning of 
the trusts of the settlement. 

I shall in my next Lecture consider the subject of 
powers for the appointment of settled property amongst 
the issue of the marriage, and also the general subject 
of trusts for the benefit of such issue. 
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LECTUEE X. 

On going through the trusts of a settlement' of real 
estate, converted into personalty by means of a trust for 
sale, we have discussed the first trust to arise after the 
marriage of the parties, namely, the trust to pay the 
income to the wife during the coverture for her separate 
use, without any power of anticipation. Upon the death 
of the wife, her husband, if he should survive her, will, 
on taking out letters of administration to her effects, be 
entitled to any part of the income which she may not 
have received, and also to an apportioned part of such 
income up to the day of her decease, provided that she 
has made no disposition thereof, either in her lifetime 
or by her will. For property which belongs to the 
separate use of a married woman absolutely, as arrears 
and savings do, must, if not disposed of by her, devolve 
according to law; and by the law, the husband of a 
married woman is, as her administrator, entitled to the 
whole of her personal estate which lies in action; and, 
as to such as is in possession, he is entitled thereto in 
his marital right, without the necessity of taking out 
letters of administration. I mentioned in my last 
Lecture (a) that, as it is impossible, except in the case 
of a married woman, totally to restrain alienation, so it 
is equally impossible to cause property given absolutely 
to devolve in any other manner than the law points out. 
If a married woman, therefore, is entitled to personal 
estate absolutely for her separate use, and dies without 
having disposed of it in her lifetime or by her will, the 
whole will belong to her husband on his taking out 



(a) Ante, p. 136. 
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letters of administration to her effects, notwithstanding 

the strongest expressions, contained in the instrument 

of gift, that the same shall belong to her, without any 

control or interference of her husband. If it is wished W^ ^ «- 

that personal property, intended to be settled on a husband. 

married woman for her separate use, should not go to 

her husband in case of her decease intestate, the only 

plan is, not to give it to the wife absolutely, but for her Life estate 

life only, and after her decease then to such persons and ^ ^ 

in such manner as she shall appoint by her will, and in 

default of such appointment, then in trust for her next 

of kin or any other persons, other than her husband, 

whom the settlor may feel proper to give it to. This 

we shall see is generally done in case the wife should 

die in the lifetime of the husband, and there should be 

no issue of the marriage. 

With regard to apportionment the law upon this 
subject is now contained in the Apportionment Act, Apportion- 
1870 (b). Previously to this Act there had been, as JJto!^"*' 
that Act recites, divers statutes passed to remedy the 
inconveniences arising from the doctrine of the coiomon 
law, that rents and some other periodical payments 
were not at common law apportionable, like iuterest on 
money lent, in respect of time. Interest on money Interest on 
lent was always considered as accruing from day to ™o^yl®^*- 
day, notwithstanding the fact, that in the deed of 
mortgage or other security for the money, payment of 
interest might have been reserved half-yearly. You 
may remember, that in ancient times, when the lending 
of money at interest was considered unlawful, one of 
the objections urged against the practice of usury, as it 
was then called, was, that it broke the Sabbath, by 
causing the money to work on Sunday, interest being 
payable for the use of the money every day, whether 

{b) Stat. 33 & 34 Vict. c. 35. 

ve.s. L 
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work day or Sunday. But other periodical payments 
were not oonsidered to be apportionable in respect of 
timey but belonged entirely to the owner for the time 
being when the payment became due. This Act pro- 
Sect. 2. Tides {c)j that after its passing (which took place on the 
An periodical jgt of Auirust,1870), all rents, annuities, dividends and 
portionable. other periodical payments in the nature of income, 
whether reserved or made payable under an instrument 
in writing, or otherwise, shall, like interest on money 
lent, be considered as accruing from day to day, and 
shall be apportionable in respect of time accordingly. 
Sect. 3. The third section provides, that the apportioned part 
^S ^^^^' shall, in the case of a continuing payment, be recover- 
lecoverable. able when the entire portion, or rather payment, shall 
become due ; and, in the case of an annual payment 
determined by re-entry, death or otherwise, then when 
the next entire portion or payment would have been 
Sect. 4. payable, if the same had not so determined. The 
Bemedies for fourth section gives to all persons and their represen- 
apportion- tatives the same remedies at law and in equity for 
™®^*' recovering their apportioned parts, when payable (aJlow- 
ing proportionate parts of all just allowances), as they 
would have for recovering the entire portion or pay- 
ment, if entitied thereto. But neither persons Hable to 
pay rents reserved out of or charged on land, nor the 
lands themselves, are to be resorted to for any appor^ 
tioned part ; but the entire rent is to be received by the 
heir or other person who, if the rent had not been ap- 
portionable, would have been entitled thereto ; and the 
apportioned port is to be recoverable from such heir or 
other person, by the parties entitied under the Act to 
Sect. 6. the same. By the fifth section the word "rents" in 
^^^' the Act is construed to include rent service, rent charge 
and rent seek, and also tithes and all periodical pay- 
ments or renderings in lieu of or in the nature of rent 

{e) Sect. 2. 
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or tithe. A rent seek was a rent for whioh no distress 
oould be made; but it is now practically non-existent^ 
in consequence of a power of distress being now by 
statute incident to all rent-charges {d). The word 
<^ annuities" is construed to include salaries and pen- AmraitieB. 
sions. And the word " dividends " is construed to DiTideodB. 
indudCy besides dividends strictly so called, all pay- 
ments made by the name of dividend, bonus or other- 
wise, out of the revenue of trading or other public 
companies, divisible between all or any of the members 
of such respective companies, whether such payments 
shall be usually made or declared at any fixed times, or 
otherwise ; and all such divisible revenue shall, for the 
purposes of the Act, be deemed, to have accrued, by 
equal daily increment, during and within the period 
for or in respect of which the payment of the same 
revenue shall be declared or expressed to be made ; but 
the word ^' dividend" does not include payments in the 
nature of a return or reimbursement of capital. By Sect. 6. 
the sixth section nothing therein contained is to render Exception of 

..11 1 1 11* 1-. ftTiTinRi smns 

apporhonable any annual sums made payable m policies payable in 
of assurance of any description. And by the seventh policiee. 
section the provisions of the Act shall not extend to _ ' ' 
any case in which it is or shall be expressly stipulated stipulation 
that no apportionment shall take place. It has been J^^^t^^" 
decided that this Act applies to a Uf e estate under a 
will, dated before the passing of the Act, to which a 
codicil had been made after the Act {e) ; and it would 
seem that the result would be the same, whether there 
had been such a codicil or not. There appears to be Act extends 
nothing in the Act to prevent its operation retro- ^Jerio^ 
spectively on life estates created before the passing of created, 
the Act, and coming to an end after its passing. And 
so in fact it has been decided (/). 

{d) Stat. 4 Geo. It. c. 28, b. 6.' (/) lU Thaeker't TrutUf V.-C. 
(e) CaproH y. Capron, L. B., 17 M., 21 W. B. 286 ;In re CUmU 
Eq. 288. Ettate, L. R., 18 £q. 213. 

L 2 
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Act applies to The Act applies not only to estates and interests which 
^^^^_ terminate by death, but also to property to which the 
^^^^7^ deceased was absolutely entitled. Before the Act a 
luteily. devise of land or a bequest of stock to a person absolutely, 

carried the whole of the rent or dividend, as the case 
might be, which accrued next after the decease of the 
testator. But it is not so now. The executors of the 
deceased are entitled to an apportioned part of the 
income of the whole of his property, up to the date of 
his death, as part of his general estate; and a specific 
devisee or legatee is not now entitled to the whole of 
the accruing income which has become due next after 
the decease of the testator, but only to an apportioned 
part thereof. It is true that, under the fourth section 
of the Act, he receives the whole of the rent, in the 
case of lands let for rent, or the whole of the dividend, 
in the case of stock specifically bequeathed; but, having 
received it, he is bound to pay to the executors of the 
deceased an apportioned part of such rent or dividend, 
according to the time which the testator may have lived 
since the last payment of rent or dividend became 
due (ff). 

The provisions of this Act are, by the seventh section, 

not to extend to any case in which it is or shall be 

expressly stipulated that no apportionment shall take 

Where no ap- place. And the language used by the testator may be 

mtended.^ such as to show that he intended the whole of the next 

accruing rent or dividend to be paid to his devisee or 

legatee, without any deduction of any apportioned part, 

up to the time of the decease of the testator. An 

instance of expressions which were held sufficient to 

carry the whole of the dividends occurs in the recent 

Jones Y.Ogle, case of Jones V. Ogle{h). In that case the testator 

bequeathed as follows: — "As to the share and interest 

(^) (kpron y. Caprmj L. R., 17 19 Eq. 271. 
Eq. 288; Jfaelucky.JPedlef/y L. B., (A) L. B., 8 Ch. 192. 
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which I have in the lilleshall Iron Company, I be- 
queath the dividends and income thereof to my uncle 
J. T. Ogle for his life, and after his death the same 
share and interest shall belong to his two daughters in 
equal shares." The Lilleshall Iron Company was a 
private trading partnership, and was not considered to 
be within the fifth section of the Act, which explains 
" dividends " to mean payments by the name of dividend, 
bonus or otherwise, out of the revenue of trading or 
other public companies. This was not a public company, 
and therefore not within that section. And, as the 
testator bequeathed not only his share and interest in 
the Lilleshall Iron Company, but also the dividends 
and income thereof, to his unde for his life; it was held 
that the defendant J. T. Ogle was entitled to the whole 
of the dividends which were declared after the decease 
of the testator, though made in respect of profits, some of 
which accrued due in his lifetime. 

The next trust in our settlement is a trust, after the Trust for sur- 
decease of either the husband or the wife, to pay the ^^^ 
income to the survivor of them and his or her assigns 
during Ids or her life. This gives to each of them 
a contingent reversionary interest for life in the income 
of the money to arise from the sale of the lands. This 
contingent reversionary interest of the husband, upon 
the chance of his surviving, may, like all other pro- 
perty, be disposed of by him as he may think fit. The Wife's oon- 
contingent reversionary interest of the wife, on the J^Smit in- 
chance of her being the survivor, may also be disposed tereet, 
of in the same manner as her interest in land may be 
disposed of, viz., by a deed executed by her, with the oonyeyed by 
concurrence of her husband, and separately acknow- i^Ld!*"°^' 
ledged by her as her own act and deed, under the 
provisions of the Act for the abolition of fines and 
recoveries, and for the substitution of more simple 
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modes of assnranoe (»). Before this Act, it was held 
that a fine (A:), levied by the husband and wife, of lands 
directed to be sold, was suffident to pass the interest of 
a married woman entitled to a share of the purchase- 
money of suoh lands when they should be sold(/). 
Sinoe that Act it has been holden that a deed acknow- 
ledged by the wife, with the oonourrenoe of her husband, 
as I have just mentioned, is sufficient to pass all the 
wife's interest in the money to arise from the sale of 
land. The interpretation clause of the Act to abolish 
fines and recoveries defines the word esixiiej which is 
used in the Act, as comprehending any interest, charge, 
lien, or incumbrance in, upon, or affecting lands either 
at law or in equity. And the wife's reversionary in- 
terest for her life, in the income of the money to arise 
from the sale of land, is an interest in the land, and, 
as such, within the meaning of the Act. This was 
decided by Vice-ChancellorWood, now Lord Hatherley, 
in the case of Briggs v. Chamberlain (w), followed by 
Lord EomiUy, the late Master of the BoUs, in the case 
of Tuer v. Turner (n). 

After the death of the survivor of the husband and 
wife, I mentioned that the usual trusts are for the issue 
of the marriage, in such manner as the husband and 
wife or the survivor of them shall appoint. The usual 
form of such a power is thus given in the third volume 
of Mr. Davidson's Precedents in Conveyancing (o): — 
" In trust for all, or suoh one or more, exclusively of 
the other or others, of the issue (whether children or 
more remote) of the said intended marriage, such re- 
moter issue to be bom during the lives of the said 



(t) Stat. 3 & 4 WiU. IV. c. 74; 
Leotnxcs on the Seuadn of the 
Freehold, pp. 111—118. 

(k) Lectures on the Seisin of 
the Freehold, pp. 106 et $eq. 



(0 May T. Boper, 4 Sim. 260 ; 
jFbrdM y. Adamt, 9 Sim. 462. 
(m) 11 Hare, 69. 
(m) 20 Beay. 660. 
(o) Page 714, 8rd ed. 



SBTTLEMENTS. 151 

\_husband'] and [wife] or the life of the survivor of them, 
or within twenty-one years after the death of such box* 
vivor, at suoh age or time, or respective ages or times 
if more than one, in such shares, and with such future 
and executory or other trusts for the benefit of the said 
issue, or some or one of them, and with such provisions 
for their respective advancement (either overreaching 
the interests prior to this power or not) or maintenance 
or education, at the discretion of the said trustees or 
trustee for the time beiug, or of any other person or 
persons, and upon such conditions, with such restric- 
tions and in such manner as the said [husband] and 
Iwife] shaJl by any deed or deeds, or writing or writings, 
sealed and delivered, with or without power of revoca- 
tion and new appointment, jointiy appoint; and, in 
default of such appointment and so far as no such ap- 
pointment shall extend, then as the survivor of them 
shall in like manner or by will or codicil appoint." 
This is a veiy comprehensive power, and gives to the 
parents the utmost latitude that the law will allow. 
The provision that the remoter issue — ^that is, grand- 
children or great grandchildren — ^to whom an appoint- 
ment may be made, must be bom during the lives of 
the parents or the survivor, or within twenty-one years 
after the decease of such survivor, is inserted upon the 
ground that an appointment beyond that period would 
be void as tending to a perpetuity, according to the Perpetuity, 
doctrine which I endeavoured to explain in my previous 
Lectures of the present course {p). 



It must always be borne in mind that, where a setUe- in a maniaffe 
ment is made on any marriage, containing a power to ^^SSI'pto. 
appoint the settied property to or amongst a class of perty tied up 
persons then unborn, the property is tied up, or taken date! 
out of the power of general alienation, as from the date 

{p) AnU, pp. 80, 48. 
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of the settlement by which the power is created, and 
not from the date of the instrument by which the power 
is exercised. This is a point of law too often forgotten; 
and parents, who have the power of appointing settled 
property amongst their children, are too apt to appoint 
Appointmenta the shares of their children to be held in trust for such 
grand- children for their lives respectively, and after their 

*'^"^*^'®^' decease then in trust for their children, the grand- 
children of the appointors, sons at twenty-one, daughters 
at twenty-one or marriage. If the power, as in the 
case I have mentioned and which I am now discussing, 
authorizes an appointment to a grandchild, it can only 
be to a grandchild bom during the lives of the parents, 
or the life of the survivor of them, or within twenty-one 
years after the decease of such survivor. It is obvious 
that an appointment to a child for life, and after his 
decease to his children generally who, being sons, shall 
attain twenty-one, or, being daughters, shall attain that 
age or marry, may carry the settlement further into 
futurity than is allowed by the rule against perpetuities. 
The son may survive the parent for more than twenty- 
one years; and his son may not be bom till long after 
twenty-one years from the decease of his grandfather or 
grandmother. Such a provision, therefore, since it may 
possibly extend beyond the limit of perpetuity, is void 
altogether. 

Power to ap- If the power should be, as it not unfrequently is, 
SJ^^ a " limited to an appointment amongst the children of the 
grandchild marriage, then an appointment to a grandchild or to 
grandchildren is void for another reason, namely this — 
that a grandchild is not an object of the power. The 
power must be strictly pursued ; and a power to give 
property to a child of A. is not a power to give property 
to a grandchild of A. Such an attempted disposition 
would therefore be void on that account, namely — as 
being in excess of the appointment authorized by the 
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power. In this respecst our law differs from that of 
Scotland, by which a power to grant provisions in fayour 
of younger children is construed so as to extend to 
grandchildren (q). 

The words " such one or moi^e exclimvely of the others Ag to exclu- 
or other^^ are now unnecessary by reason of an Act of men2^"**' 
Parliament passed on the 30th July, 1874, "to alter 
and amend the law as to appointments under powers 
not exclusiye" (r). This Act recites that " by deeds, Stat. 37 & 38 
wills and other instruments, powers are frequently given ^ • o- 7. 
to appoint real and personal property amongst several 
objects, in such manner that no one of the objects of 
the power can be excluded, or some one or more of the 
objects of the power cannot be excluded by the donee 
of the power from a share of such property, but without 
requiring a substantial share of such property to be 
given to each object of the power, or to each object of 
the power which cannot be excluded." And it recites 
that " instruments intended to operate as executions of 
such powers are frequently invalid in consequence of the 
donee of the power appointing in favour of some one or 
more of the objects of the power, to the exclusion of the 
other or others or some other or others of such objects, 
and it is expedient to amend the law, so as to prevent 
such intended appointments failing.'' And it accord- 
ingly enacts («), " that no appointment which, from and Sect 1. 
after the passing of this Act, shall be made in exercise 
of any power to appoint any property, real or personal. Appointment 
amongst several objects, shall be invaUd at law or in J^^Sa^^ 
equity on the ground that any object of such power has object ex* 
been altogether excluded; but every such appointment 
shall be valid and effectual, notwithstanding that any 
one or more of the objects shall not thereby or in default 
of appointment take a share or shares of the property 

(q) Sandford on Entails, p. 376. {») Sect. I. 

(r) Stat. 37 ft 38 Vict. o. 37. 
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subject to such power." "Provided always" {t)y "that 
nothing in the Act contained shall prejudice or affect 
any provision in any deed, will, or other iostrument 
creating any power, which shall declare the amount or 
the share or shares from which no object of the power 
shall be excluded, or some one or more object or objects 
of the power shall not be excluded." 



Subetantial 
share. 



Power of re- 
Tooation and 
new appoint- 
ment. 



It follows from this Act of Parliament, that if I give 
property to A., B., and C. in such shares as D. shall 
appoint, D. may appoint the whole to A., to the 
exclusion of B. and C. ; and if I wish this result not to 
arise, I must state the share from which no one of them 
may be excluded, or I may state that A., or B., or C. 
shall not be excluded from a certain share. Before this 
Act it was formerly held in equity that each ddld, 
under such a power, must have a substantial share. 
Then by Act of Parliament of 11th of George IV. and 
1st of William lY. (u), this doctrine was abolished; and 
the appointment was good although an unsubstantial, 
illusory, or nominal share only should be given to, or 
left to devolve upon, any one or more objects of the 
power. And now Parliament has, as we have seen, gone 
further, and enacted that a power to appoint amongst 
all the children of the marriage will be validly exercised 
by an appointment to one or more of them only. 

There is another part of this power which is not 
strictly necessary, and that is the provision that the 
appointment may be by deed or writing sealed or de- 
livered tcith or tcithout power of revocation and new 
appointment. The parents, the donees of the power, 
may sometimes wish to change their minds; and, in 
that case, they reserve to themselves or the survivor a 
power of revocation and new appointment. I need 

(0 Seot. 2. M Stat. 11 Geo. IV. & iVill. 

IV. 0. 46. 
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hariUy say tliat if they Bhould make an appointment, 
without reserving to themselves a power of revocation, 
they cannot afterwards revoke it. But it is not neces- 
sary to state in the original power that an appointment 
may contain a power of revocation. For if these words 
'^ with or without power of revocation and new appoint- 
ment " were not inserted in the power, it would still he 
competent to the parents to make an appointment to any 
child, with a power reserved to themselves in such ap- Berooable ap- 
pointment to alter or revoke the same at their pleasure, ^^^^^de 
It is unnecessary for them when making a revocable 
appointment to reserve, though it is usually done, a Power to re- 
power to make a new appointment as well as a power of notbere^^^ 
revocation. For if any appoiatment be made with a eerred. 
power of revocation, and that power of revocation is 
afterwards exercised, the appointment is at an end ; and 
the original power to appoint is not gone or destroyed, 
as was at one time thought, but remains unaffected. 
The doctrine on this subject was established, after much 
difference of opinion, by the House of Lords, the 
ultimate court of appeal, in the case of Saunders y. Saund&rsY. 
Evans (a?). In that case a landed estate was settled in ^^*^- 
1794, on marriage, after the death of the survivor of 
the husband and wife, to such uses as the wife by deed, 
with or without power of revocation, or by wiU, should 
appoint. She then in 1830 exercised her power by a 
deed, which contained a power for her by deed to revoke 
and make a new appointment. In 183^ she executed 
another deed, revoking that of 1830 and newly ap- 
pointing, and reserving to herself power by deed to 
revoke and newly appoiat. This course was exactly 
repeated in 1835 by a deed of that date. In 1836 she 
executed another deed, simply revoking the deed of 
1835. And in 1848 she made a will, reciting the 
power in the original settlement of 1794 ; and, by this 

(«) 8 H. of L. Gas. 721. 
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will, in exercise of the power thereby given, she ap- 
pointed the estate to trustees for sale. And the ques- 
tion was, whether they could make a good title to the 
property. And it was held that they could ; and that 
the consequence of the revocation in 1836 of the prior 
deed of 1835, was to revive the original power con- 
tained in the settlement of 1794, which was for the 
wife to appoint by deed or will. So that her will was 
held to be a valid execution of the power, and the title 
of the trustees under it was held to be good. 



; 
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LECTURE XI. 

Not only is it competent to the donee of a power of Extinguiah- 

appointment amongst children, or any other class of power. 

objects, to make an appointment subject to revocation, 

but it is also competent to the donee, if he thinks fit, 

totally to extinguish his power by a release thereof to 

the persons entitled in default of appointment. This 

was decided by Sir Thomas Flumer, Master of the 

BoUs, in the case of Horner v. Swann (a), following a EwmerT, 

decision of Sir John Leach, when Vice-Chancellor, in ^*^^' 

the case of Smith v. Death (J). Death, ' 

In the case of Homer v. Swann^ one "William Homer Momer t. 
devised his real and personal estate to trustees, upon '^•^'•'*- 
trust for his wife during her widowhood, and after her 
decease or marriage, then in trust for such or all of his 
children and their respective latcful issue^ and for such 
estates, &c. as his wife by will should devise and be- 
queath the same; and, in default of such will, in trust 
for all and every his children living at his decease or 
bom in due time afterwards and their heirs respectively, 
share and share alike; with a gift over to the survivors 
in the event of any dying under twenty-one without 
leaving lawful issue. The testator left a widow and 
four children, all of whom attained twenty-one. One 
of them died subsequently leaving her eldest brother 
her heir-at-law. The widow and the three surviving 
children contracted to sell the devised estate; and the 
bill was filed by them for the specific performance of 
the contract. The purchaser by his answer submitted 

(a) Tamer ft Boaaell, 430. (b) 6 Had. 371. 
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that the plaintiffs oould not make a good title, by reason of 
the widow's power of appointing by will to the children 
and their respective lawful issue; it being supposed that 
she could not extinguish her power. And, if this were 
the case, of course she might, notwithstanding the sale 
of the estate by herself and her children, have made an 
appointment of the whole amongst her grandchildren, 
and so have defeated the estate of the purchaser. But 
the Master of the Bolls decided that it was competent 
for the widow to release her power to appoint amongst 
her children or their respective lawful issue, by con- 
curring in the deed of conveyance to the purchaser. 
And a specific performance of the contract was accord- 
ingly decreed. 

In this case the donee of the power was a widow and 

not under coverture. If the donee of the power is a 

married woman, then she cannot release such a power, 

affecting any estate or interest in land, otherwise than 

by a deed executed by her with the concurrence of her 

Acknowledg- husband, and duly acknowledged by her as her own act 

of deed re- aJ^d deed in pursuance of the 77th section of the Act 

leasing f^j, ^j^^ abolition of fines and recoveries and for the 

power. 

substitution of more simple modes of assurance (c). 
But, by such a deed so acknowledged, this section of 
the statute expressly enacts that it shall be lawful for 
her to release or extinguish any power which may be 
vested in or limited or reserved to her in regard to any 
lands of any tenure, or in regard to any estate in any 
lands of any tenure, as fully and effectually as she could 
do if she were a feme sole. I mentioned before (d) that 
any interest in the money to arise from the sale of land, 
comes within the definition of the word '^estate" con- 
tained in the statute to which I have just referred. 

{c) Stat. 3 & 4 Wm. rV. c. 74 ; hold, pp. Ill, 112. 
Lectures on the Seifiinof the Free- (d) Ante, p. 160* 
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It is ourioTis to notioe the strange differences that DifPerence 
exist in our law, without any particular reason whatever andperaonal 
so far as any one can see, between real estate and per- estate, 
sonal estate. If personal estate, not arising out of or 
being any estate or interest in land, should be settled 
on marriage, in the way that I have mentioned with 
regard to the settlement I am now going through, 
namely, — in trust, after the decease of the survivor of 
the husband and wife, for the children, or more remote 
issue of the marriage, in such manner as the husband 
and wife or the BurviTor may appoint, and, in default 
of appointment, in trust for the children equally, sons 
at twenty-one, daughters at twenty-one or marriage; 
— ^in this case it is impossible for the wife by any means Wife's power 
to release her joint power of appointment, so long as ^^te^tUed 
she and her husband are both living. The law has not on marriage, 
provided the same machinery with regard to a wife's 
personal estate as it has with regard to her real estate. 
This anomaly in our law was endeavoured to be remedied 
by Vice-Chancellor Sir Bichard Malins, when in Parlia- 
ment, by an Act of 20th and 21st of the Queen (e), 
intituled ^^ An Act to enable Married Women to dispose 
of Reversionary Interests in Personal Estate." But 
this Act expressly excepts (/) any interest in personal 
estate settled upon a married woman by any settlement 
or agreement for a settlement made on the occasion of 
her marriage. I believe that the bill as passed was 
considerably altered and cut down. If the instrument Wife may 

p • • n ^ • i release power 

conierrmg upon a married woman any power of appomt- over penonal 
ment over personal estate is not her marriaire settlement, ?***® ^^ ^ 

t fit fi T\ ^®' mamagfe 

and has been made after the 81st of December, 1857, setUement. 
then this Act enables every such married woman to 
release or extinguish any power which may be vested 
in or limited or reserved to her, in regard to any 
such personal estate, as fully and efEectually as she 

{e) Stat. 20 & 21 Vict. c. 67. (/) Sect. 4. 
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lease of 
powers by 
inarried 
women. 



could do if she were a feme sole (g). But her hus- 
band must concur in the deed; and the deed must 
be acknowledged by her in the some manner as is 
required by the Act to abolish fines and recoveries, for 
the acknowledgment of. deeds relating to interests in 
Law as to re- land (A). The law, therefore, stands thus. If the 
subject of the power be real estate, or any interest in 
real estate, or if it be personal estate settled by an 
instrument made after the 31st of December, 1857, and 
not comprised in the married woman's marriage settle- 
ment, then she may release or extinguish any power 
over the same by deed, executed by her with the 
concurrence of her husband, and separately acknow- 
ledged by her.' But if the subject of the power is 
personal estate unconnected with land, and either settled 
upon her by her marriage settlement, or settled by an 
instrument made on or before the 31st of December, 
1857, then she is quite imable to extinguish or release 
any such power. 



Trust for 
children. 



Vesting in 
children, sons 
at twenty- 
one, daugh- 
ters at 
twenty-one 
or marriage. 



The next trust in the settlement is as follows : — " In 
default of any appointment, and so far as no such 
appointment shall extend, in trust for all the children 
or any the child of the marriage, who, being sons or a 
son, shall attain twenty-one, or, being daughters or a 
daughter, shall attain that age or marry imder that 
age, and if more than one in equal shares.'' This 
gives no vested interest to any child, who, being a son, 
dies under twenty-one, or, being a daughter, dies under 
that age and unmarried. But it does give a vested 
interest to every son who attains twenty-one, whether 
in the lifetime of his parents or the survivor of them, 
or after the decease of such survivor, and also in like 
manner a vested interest to every daughter who attains 
twenty-one or marries under that age, whether in the 



(^) Stat. 20 & 21 Vict. c. 57, s. 1. (A) Sect. 2. 
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lifetime of her parents or of the survivor of them, or 
after the decease of such survivor. It was at one time 
thought, that, so long as a power of appointment 
existed in the parents, or in the survivor of them, the 
shares of the children could not be vested in them, on 
account of the uncertainty as to whether any child 
might not be totally or partially deprived of his share, 
by the exercise by his parents of their power of ap- 
pointment in favour of some or one of the other 
children, either exclusively or partially. But it is now Shares reBted 
settled that the shares are vested in the children who, divested by 
being sons, attain twenty-one, or, being daughters, appointanent. 
attain that age or marry ; but subject to be divested by 
the exercise of the power (i). It may be thought that 
there is little practical difference between the two ; but 
in truth it is not so. When a share is vested, it is to 
all intents and purposes the property of the child, and 
may be sold, mortgaged, settled or bequeathed by him, 
subject, no doubt, all the while, to the whole vanishing 
by reason of the appoiutment of it to somebody else, 
under an exercise by the parents of their power of 
appointment. If the shares were contingent, nothing 
would vest in any child imtil the decease of the sur- 
vivor of the parents, and those only of the children 
who were then living could claim anything. A child 
attaining twenty-on6 and dying in the lifetime of his 
parents would, in that case, be unable to transmit any 
share to his widow or children by settlement or will. 

If the trust should be simply for all the children of Trast for all 
the marriage in equal shares, then eveiy child would, equally, 
on the moment of his birth, attain a vested interest, 
subject to be divested as to a proportionate part, from 
time to time, by the birth of every other child, by 
which, of course, each child's share is proportionably 

(i) Doe d. mUU V. Martin, 4 T. Rep. 39. 
W.S. K 
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Death of in- 
fant does not 
divest his in- 
terest. 



Personalty 
passes to ad- 
ministrator. 



Beal estate 
passes to 
heir-at-law. 



reduoed; and subject also to be entirely or partially 
diyested by an appointment by the parents, or the 
Burvivor of them, to some other child. But the death 
of the child, if he has once attained a vested interest, 
does not divest his share, whether he dies a mere infant, 
or not till after he has attained his majority. The 

dent which we are considering, the condition of vesting. 
But if it is not so made, and property is given so as to 
vest in infancy, the mere fact of the death of the infant 
will not divest it. For this purpose there must be an 
express clause that, on the decease of the infant under 
twenty-one, his share shall belong to someone else. 
Without such a clause the property passes on his 
decease to the administrator of his effects, if it be 
personal estate, either at law, or, as in the case we are 
considering, in equity only, by reason of a trust for sale 
of lands. If the share of the infant vested in him be 
real estate at law, or in equity only, by reason of a trust 
for the purchase of real estate with money settled, it 
will pass to the heir-at-law of the infant. And, whether 
the share be real or personal, the father, if living, will 
become beneficially entitled to his deceased child's 
share. If it be personal estate, he will be entitled to be 
administrator for his own benefit as his child's sole next 
of kin. If it be real estate, he will be entitled as his 
child's next heir-at-law under the Act to amend the law 
of inheritance {k). 



Vesting in A not imfrequcnt mode of settlement, and one which, 

birth snbjeot ^ former days, was the more usual, was to vest the 
to be divested whole in the children at their birth, and if more than 
underage. One in equal shares, with a gift over of any child's 
share to the other or others of them, in the event of 
such child, being a son, dying under twenty-one, or. 



{k) Stat. 3 & 4 WiU. IV. c. 106. 
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being a daughter, dying under that age, and without 
having been married ; with a further gift also of any 
share or shares which may have accrued to the child by 
virtue of the death of any of his brothers or sisters, 
being sons under twenty-one, or being daughters under 
twenty-one and without having been married. The 
form of such a trust, with what are called cross-execu- 
tory limitations, is as follows : — " In trust for all and Fonn of 

■i-»«i.j.f 

eveiy the child and children of the said intended mar- 
riage, and if more than one in equal shares. And in 
case of the decease of any such child or children, being 
a son or sons, imder the age of twenty-one years, or, 
being a daughter or daughters, imder that age and 
without having been married, then as to as well the 
original share or shares of the child or children so 
dying, as to the share or shares which may accrue to 
any such child or children imder this present provision, 
in trust for the other or others of the said children, and 
if more than one in equal shares." This form vests the 
fund entirely in the child first bom, and with it the 
whole of the income of the fund, subject to open and 
let in the otiier children, as they are bom from time to 
time, to participate equally in the fund ; and subject 
also to be totally or partially divested by an exercise by 
the parents, or the survivor of them, of their powers of 
appointment in favour of any other child or children. 

So far as the corpus of the fund is ooncemed, the As to cotvub 
practical efiEect of the two modes of settlement is the nic^es^is the 
same. No child takes any interest ultimately unless, b^^®* 
being a son, he attains twenty-one, or, being a daughter, 
she attains that age or marries under that age. But, 
imder the former mode of trust, the whole, both corpus As to income 

J . . • J . X •! £ efFoct differ- 

and mcome, is m contmgency imtil some son comes of ^q^, 
age or some daughter comes of age or marries. Under 
the latter mode of trust the fund vests in the first child 
that is bom ; the whole of the income then belongs to 

M 2 
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such child, Tintil another child is bom to share it with 
him or her. Whereas, under the former mode of trust, 
the application of the intermediate income during the 
minority of the children has to be provided for by an 
express clause of maintenance, or by the Act of Parlia- 
ment, to which I shall presently refer, which was passed 
with a view to providing for the maintenance of infants. 



Hotchpot 
dauae. 



Effect of 
omiflsioii of 
hotchpot 
clauBe. 



After the trust for the children of the marriage in 
default of appointment by the parents follows the 
hotchpot clause: "That no child who or whose issue 
shall take any part of the trust property, under any 
appointment in pursuance of either of the powers, shall, 
in default of appointment to the contrary, be entitled 
to any share of the unappointed part thereof, without 
bringing the share or shares appointed to him or her or 
to his or her issue into hotchpot and accoimting for 
the same accordingly." This clause should never be 
omitted ; for, without it, any child to whom an appoint- 
ment of a share may have been made, is entitled equally 
with the others, to whom no appointment may have been 
made, to a share of what remains unappointed. So 
that if the funds were 5,000/., and there were five 
children, and 1,000/. were appointed to one of them, he, 
in the absence of the hotchpot clause, would be entitled 
to an equal share with the other four in the 4,000/. left 
unappointed, a course of division which generally would 
not be intended. 



Death of If any child should attain twenty-one and die in the 

twenty-otte in lifetime of his parents, he will still have a vested 
parent's life- interest under the trusts in default of appointment, in 
his share of the trust funds, equally with all the other 
children who being sons may attain twenty-one, or 
being daughters may attain that age or marry. But, 
by his death in the lifetime of his parents, he ceases to 
be vdthin the power of appointment, which must be 
exercised only in favour of a child or children or other 



Cannot be 
appointee. 
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issue living at the time of the appointment being made. 
And if the appointment should be hj will, his death in 
the lifetime of the testator or testatrix will cause him to 
lose his appointed share by lapse. The child, therefore, Lapse, 
who dies in the lifetime of his parents, can only take in 
default of appointment, or under any appointment 
which may have been made to him by deed previous to 
his decease. 

In like manner, if, on the marriage of any child, or 
otherwise, an independent provision should have been 
made for him, and he should have accepted such a pro- 
vision in satis/action of his. share or interest under the Satiafacfcion 
marriage settlement of his parents, he wiU be struck ^^^'* 
out from the class of children to be provided for under 
the trusts and powers of that settlement. And the other 
children will become entitled to the whole, in the same 
manner as if he had never existed. There is a case of 
Lee V. Head (I) y which illustrates this proposition. In Imt, E$ad. 
that case, by a marriage settlement dated in 1790, 
lands were limited, after successive life estates to the 
husband and wife, to the use of all or such one or more 
of the child or children of the marriage in such manner . 
as the husband should by deed or will appoint, and in 
default, as the wife, in case she should survive her hus- 
band, should appoint ; and, in default of such appoint- 
ment and subject thereto, to the use of the children of 
the marriage and of the several and respective heirs 
of their bodies as tenants in common in tail, with re- 
mainders over. There were issue of the marriage two 
children, a daughter, who married the defendant Head, 
and a son. By a settlement executed previously to the 
marriage of Mr. and Mrs. Head, her father settled on 
her and her children a sum of 6,000/., which was agreed 
to be taken in full satisfaction of all her estate and in- 

(0 1 E:ay & Johnsozi, 620. 
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terest whatsoever under the settlement of 1790. The 
onlj son tmf ortunately became bankrupt, and the ques- 
tion was, what, under the ciroumstances, had become of 
the settled property after the decease of the husband 
and wife. And the court held that in consequence of 
a settlement having been made on the daughter in satis- 
faction of her estate and interest under the marriage 
settlement, she was barred of all estate and interest in 
the settled lands ; and that the whole became vested in 
the son as tenant in tail, and so passed to his assignees 
under his bankruptcy. It was considered that the 
father, in making an advance to one child, intended to 
clear the settled property of the claim of that child for 
the benefit of the other child or children, so as to let 
such other child or children have the benefit of the ad- 
vanced child's share. 

After the trusts for children, there usually follows a 
power for the trustees, after the death of the survivor of 
the husband and wife, or in the lifetime of them, or of 
the survivor of them, with their, his, or her consent, to 
Advanoement advance any part, generally not exceeding one-half, of 
dh^d^ahar©. t^® expectant or vested share of any child, in order to 
put him or her forward in the world. This power is 
very necessary ; for, the fund being settled in trust for 
the separate use of the wife during the joint lives of 
herself and her husband without power of anticipation, 
she could not, without an express power of this kind, 
consent to an anticipation, on behalf of any child, of the 
trust in that child's favour. 

There is also usually inserted a provision for the 

Maintenance maintenance of the infant children during minority; 

^^5JS! ^^^ *^ provision is not strictly necessary since the 

passing of the Act called Lord Granworth's Act (m). 

(«i) Stat. 23 ft 24 ^^t. 0. 146. 
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This Act provides (n) as follows : — '^ In all oases where 
any property is held by trustees in trust for an infant, 
either absolutely or contingently on his attaining the 
age of twenty-one years, or on the occurrence of any 
event previously to his attaining that age, it shall be 
lawful for such trustees, at their sole discretion, to pay 
to the guardians (if any) of such infant, or otherwise to 
apply for or towards the maintenance or education of 
such infant, the whole or any part of the income to 
which such infant may be entitled in respect of such 
property, whether there be any other fund applicable to 
the same purpose, or any other person bound by law to 
provide for such maintenance or education or not ; and 
such trustees shall accumulate all the residue of such 
income by way of compound interest, by investing the 
same and the resulting income thereof from time to 
time in proper securities, for the benefit of the person 
who shall ultimately become entitled to the property 
from which such accumulation shall have arisen. Pro- 
vided always, that it shall be lawful for such trustees 
at any time, if it shall appear to them expedient, to 
apply the whole or any part of such accumulations as if 
the same were part of the income arising in the then 
current year." It was for some time doubted whether 
this clause applied to a case such as that of trusts, 
which I have just mentioned, for children who being 
sons should attain twenty-one, or being daughters 
should attain that age or marry. The trustees are 
authorized to apply the whole or any part of the in- 
come to which an infant mai/ be mtitled; and as, under 
such a trust, the infant is entitled to nothing until, 
being a son, he attains twenty-one, or, being a daughter, 
she attains that age or marries, it was doubted whether 
this clause could be relied upon as enabling the trustees, 
in such a case as this, to apply any part of the income 

(n) Sect. 26. 



168 



SETTLEMENTS. 



In re Cotton, 



of the expectant or presmnptiye share of the children 
of the marriage towards their maintenance and edu- 
cation. But all doubts upon this point have been 
set at rest, I trust, by the decision of the present 
Master of the Bolls in the case of In re Cotton (o). 
His lorddup remarke: "The difficulty haa arisen on 
the word * entitled/ which is said to mean ^indefeasibly 
entitled;' and I agree that ^may be or become en- 
titled' would have satisfied the conveyancers better. 
When property is held upon trust for an infant con- 
tingently on his attaining twenty-one, the infant is 
not entitled, strictly speaking, to the income any more 
than to the capital. If he attains that age he wiU. get 
both." And his lordship was clearly of opinion that 
the trustees might apply for the maintenance of an 
infant a portion of the income of a fund settled upon 
trust for all the children of his father who should attain 
twenty-one. This is a liberal exposition of the Act, 
and carries out what was most probably the intention 
of those by whom it was framed. If the trust should 
be in favour of all the children on birth, with a divesting 
clause in the event of the death of sons under twenty- 
one, or daughters under that age and without having 
been married, then there is no question that the Act 
would apply. 



Tmsts in de- 
fault of chil- 
dren. 

Hoflband's 
property. 

Wife's pro- 
perty. 



In case there should be no child of the mairiage, or 
none who, being a son, should attain twenty-one, or, 
being a daughter, should attain that age or marry, the 
trust, if the property settled is the husband's, is usually 
for him, his executors, administrators and assigns abso- 
lutely. But, if the settled property proceeds from the 
wife, the ultimate trust is usually for herself, her exe- 
cutors, administrators and assigns absolutely, in case she 
shall survive her husband; but, if she should die in his 



(o) L. B., 1 Ch. D. 232. See for a distinotion, JRe George, L. B., 
5 Ch. D. 837. 



SETTLEMENTS. 169 

lifetime, then it is usual to give her a power to appoint 
the trust fund by will only, so as (a will being in its 
nature revocable^ to prevent her from making any 
absolute appointment at the solicitation of the husband, 
which possibly she might afterwards regret. And in 
default of her making any appointment by will, it is 
usual to settie personal estate or money arising, as in 
the present case, from the sale of land, in trust for the Trust for 
persons who, under the statute for the distribution of ^inf 
the personal estate of intestates would be entitied 
thereto, in case she had died possessed of the fund 
intestate, and without having been married ; such persons, 
if more than one, to taJke as tenants in common in the 
shares in which they would have taken under that 
statute. This takes the property back to the wife's 
next of kin in case she should die in her husband's life- 
time without having made a will. 

This, you will observe, is a very different thing from 
giving property for the separate use of a married woman 
absolutely, with a gift over to other persons in case she 
should die without having disposed of the same in her 
lifetime or by her will. Such a gift over, we have 
seen {p)y is absolutely void, being incompatible with the 
devolution, which the law prescribes, of the property of 
intestates. But here she has merely an estate for her 
life; and, in default of issue of the marriage, a. power 
to appoint by will, in case she dies in her husband's 
lifetime ; then, in default of such appointment, it is quite 
within the power of the settior to declare the trusts of 
the property in favour of her next of kin or of any 
person or persons whom he may think fit. 

{p) Ante J pp. 136, 137. 
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inyeBtment of The next proTifiion in the settlement, a provision some- 
moneys, times inserted prior to the other trusts, is one for the 
investment of the money to arise from the sale of the 
lands, and for the alteration or variation of suoh invest- 
ments. The investment, alteration, or variation is nsuallj 
Conaents required to be made with the consent of the husband 
'^ and wife during their joint lives, and of the survivor of 
them during his or her life, and, after the decease of the 
survivor, then at the discretion of the trustees or trustee 
for the time being of the settlement. The usual trusts 
for investment now inserted in settlements are much 
wider than was formerly the case. The old forms 
limited the investment to the parliamentary stocks or 
public funds, or government or real securities in 
England or Wales. But at the present day many 
other investments are frequently authorized; and one 
of the best forms of investment is that given by Mr. 
Davidson in the third volume of his Precedents in 
Conveyancing (a). This trust authorizes the invest- 
ment of the moneys produced by the sale in the names 
or name, or imder the legal control of, the trustees or 
trustee for the time being, in any of the public stocks 
or funds, or government securities of the United King- 
dom or India, or any colony or dependency of the 
United Kingdom, or upon freehold, copyhold, leasehold 
or chattel real securities in England, Wales or Ireland, 
or in or upon the stocks, funds or shares, debentures, 
debenture stock, mortgages or securities of any corpora- 
tion, company, or public body, municipal, commercial or 

(a) Pages 646—560, 2nd ed. 
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otherwise, in the United Kingdom or India, or any 
colony or dependency of the United Kingdom, but not 
in any other mode of investment. This form gives 
quite as wide a scope for investment as can be thought 
judicious. In the absence of any express provision as 
to investment, in former days the 3/. per cent. Consols 
were the only fund open to trustees for the investment 
of trust property; but, since that time, many changes 
have taken place; and money under the control of the Inveetments 
Court, and aU other trust money, is now authorized to un^*^ 
be invested without special authority in Bank stock, control of the 
East India stock, Exchequer bills, mortgage of free- 
hold or copyhold estates in England or Wales, 3/. per 
cent. Consols, 3/. per cent. Beduced and New 3/. per 
cent. Annuities, and in some other securities specially 
authorized by particular Acts. 

The old form of investment usual in Settlements 
was, as I have said, in the public funds of Gfreat 
Britain, or at interest on government or real securities 
in England or Wales. Heal securities are mortgages Bealaeoari- 
of freehold or copyhold estates. A mortgage of land **®'' 
held for a long term of years, as 500 years or more, 
without rent and without impeachment of waste, is 
generally considered a real security (6); but a mort- 
gage of leasehold estates held subject to rent and cove- 
nants would not be considered as a real security within 
the meaning of this trust (c). With regard to the 
investment by trustees of money on mortgage, the rule 
is, that it is not prudent to invest more than about 
two-thirds of the value of landed property, and not 
more than half of the value of house property ; and no 
trustee should invest money on mortgage without satis- 
f aotoiy evidence of the sufficiency of the security in this 
respect. The mortgage ought never to be a second Not on a 

second mort- 
{b) See Lewm on TnutB, 288, (c) fti^T. A^A«,6B€ay.209. gage. 

289, 6th ed. 
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Exception. mortgage. But a charge tiader the Improvement of 
Land Act, 1864 ((/), is, by the 61st section of that 
Act, not to be deemed such an incumbrance as to 
preclude a trustee of money, with power to invest the 
same in the purchase of land or on mortgage, from 
investing it in a purchase or upon a mortgage of the 
land so charged, unless the terms of his trust or power 
expressly provide that the land to be so purchased or 
taken in mortgage be not subject to any prior charge. 
Such a provision is not usual; but, considering the 
amount of charges which may be made under this Act, 
it seems to me singular that it is not more frequently 
expressly provided in the terms of trust deeds, that the 
land on which the trust money may be lent by way of 
mortgage shall not be subject to any prior charge. The 
Act to further amend the law of property and to relieve 
trustees(e), provides(/), that when a trustee, executor or 
administrator shall not, by some instruments creating 
his trust, be expressly forbidden to invest any trust 
fund on real securities in any part of the United 
Kingdom, or on the stock of the Bank of England or 
Ireland, or on East India stock, it shall be lawful for 
such trustee, executor or administrator, to invest such 
trust fund on such securities or stock ; and he shall not 
be liable on that account as for a breach of trust ; pro- 
vided that such investment shall in other respects be 
reasonable and proper. This section, which was not 
originally retrospective, has been made so by statute 
23 & 24 of the Queen, c. 38 {g). Although the 32nd 
section of the Act to further amend the law of property 
and to relieve trustees mentions any part of the United 

Mortgagee in Kingdom, which of course includes Scothnd^ yet it is 
provided in the 33rd section of the same Act, that the 
Act shall not extend to Scotland. And I concur in the 
advice given by the late Mr. Lewin in his Treatise on 

id) Stat. 27 & 28 Vict. c. 114. (/) Sect. 32. 

{e) Stat. 22 & 23 Vict. c. 35. \g) Sect. 12. 
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the Law of Trusts (A), that it would not be safe for 
trustees to invest in Scotch securities till the construc- 
tion of the Act has been sanctioned by some judicial 
decision. By a previous statute (t), trustees who are 
expressly authorized to lend on real securities in 
England, Wales or Ghreat Britain, were empowered to 
lend on real securities in Ireland, But (k) all loans of Mortgages in 

T 1 A 

money on real securities in Ireland under the Act, in 
which any minor or unborn child, or person of unsound . 
mind, was or might be interested, were required to be 
made by the direction and under the authority of the 
Court of Chancery in England, to be obtained in any 
cause or upon petition in a summaiy way. But the 
statute which I have just mentioned (/) now precludes 
the necessity of an application to the court for the pur- 
poi^e of investing on real securities in Ireland, provided 
that such investment is not expressly forbidden in the 
instruments creating the trust. 

When a mortgage of leasehold property is authorized. Mortgage of 
it is not unusual to require that the lease of the pro- ^®"®^®^- 
perty mortgaged shall be held for a term whereof not 
less than sixty years shall be unexpired. But, as a 
general rule, it is better not to fetter trustees too much, 
but to leave investments to their prudence and dis- 
cretion; provided, of course, that prudent and discreet 
persons are appointed trustees. 

I need hardly say that trustees must not lend their TruBteeB muBt 
trust money on mere personal securiti/f imless, indeed, ^^ perronal 
they are expressly empowered so to do; and, even if 8««irity. 
empowered to lend on personal security, they ought not Must not lend 
to lend the money to one of themselves. For the settlor, th^selvea. 
when he empowers trustees to lend money on personal 

[h) Page 290, 6th ed. (/) Stat. 22 & 23 Vict. o. 35, 

(•) Stat. 4 & 6 WUl. IV. 0. 29. s. 32. 
[k) Sect. 2. 
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flecuiityy must be taken to rely upon the united vigi- 

lanoe of all the trustees with respect to the solvency 

of the borrower. If, therefore, two out of the three 

trustees lend it to a third, the object is defeated and it 

is a breach of trust. This was decided in the case of an 

Anonymous plaintiffs. Walker (m). If the trustees have 

power to lend on personal security with the consent of 

the tenant for life, they cannot lend their trust money 

to the tenant for life himself on his own personal secu- 

^^'^MiOT rity ; but if trustees have power, with the consent of the 

ten^^ tenant for life, to lend the money on real securiiy, there 

^®* is no objection to their lending the money on landed 

or house property of sufficient value belonging to the 

tenant for life. 

Loanof ifcock Trustees authorized to invest their trust money on 
real security have no right to lend a sum of stock, part 
of the trust funds, upon a mortgage of real estate, 
securing the re-transfer of the stock, and the payment 
of interest equal to the amount of the dividends on the 
stock. Such a mortgage may be very convenient to the 
mortgagor, but it is evidently of no benefit whatever to 
the persons beneficially interested in the stock. The 
tenant for Uf e by such a mortgage gets no larger income ; 
and the persons entitled to the corpus of the stock get 
the security of the mortgage premises in lieu of the 
securiiy of the government, which is usually considered 
the best security. 

CoMent to Where a power is given to change securities with the 

^^^l^es consent of the tenant for life, such consent must always 
3^^« *® ^ be given either prior to the proposed change or at the 
same time as the change of investment is made. The 
object of the power of control over the trustees thus 
given to the tenant for life, would of course be defeated, 

(fii) 5 Buss. 7. 
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if the trofitees were enabled to make the change of in- 
yestment in the first instance at their own- discretion, 
and afterwards to apply to the tenant for life to consent 
to what had already been done. 

A power to vary investments should always be in- When tnu- 
sorted. Where there is not such a power, the Act of ^JI^^^S!^ 
22 & 23 Vict. c. 35 (n), to which I have already re- 
ferred, does not authorize trustees, having money invested 
in the 3/. per cent. Consols, to sell out and invest the 
produce in East India stock (o). A power for trustees 
at their discretion to call in any trust fund invested in 
any other than the public funds or government securities, 
and to invest the same on any such securities, and from 
time to time at their discretion to vary such investments, 
is given by the 25th section of the statute 23 & 24 Yict. 
c. 145, commonly called Lord Cranworth's Act; but 
this Act extends only to settlements executed after its 
passing {p) ; and it contains no authority for trustees to 
vary securities for any other than the public funds or 
government securities. 

There is then a power to appoint new trustees, which Power to ap- 
may be shortiy inserted by reference to the 27th see- ^^2^^ 
tion of the Act of the 23 & 24 Vict. c. 145, commonly stat. 23 & 24 
called Lord Cranworth's Act. The persons nominated ^"2^- ^' ^*^» 
for the purpose of appointing new trustees are usually 
the husband and wife, or the survivor of them; and 
beyond that the power to appoint new trustees may 
be left to the operation of tiie statute, sect. 27, which 
is as follows : — " Whenever any trustee, either original 
or substituted, and whether appointed by the Court of 
Chancery or otherwise, shall die, or desire to be dis- 
charged from, or refuse or become unfit or incapable to 
act in, the trusts or powers in him reposed, before the 

(fi) Sect. 32. Cp) 28th Angost, 1860. 

(o) £e Warde^ 2 John, k Hem. 191. 
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same shall have been fully discharged and performed, 
it shall be lawful for the person or persons nominated 
for that purpose by the deed, will, or other instrument 
creating the trust (if any), or, if there be no such per- 
son, or no such person able and willing to act, then for 
the surviving or continuing trustees or trustee for the 
time being, or the acting executors or executor, or ad- 
ministrators or administrator of the last surviving and 
continuing trustee, or for the last retiring trustee, by 
writing to appoint any other person or persons to be 
a trustee or trustees in the place of the trustee or 
trustees so dying, or desiring to be discharged, or re- 
fusing or becoming unfit or incapable to act as afore- 
said ; and so often as any new trustee or trustees shall 
be so appointed as aforesaid, all the trust property (if 
any) which for the time being shall be vested in the 
surviving or continuing trustees or trustee, or in the 
heirs, executors or administrators of any trustee, shall, 
vfdth all convenient speed, be conveyed, assigned and 
transferred so that the same may be legally and effec- 
tually vested in such new trustee or trustees, either 
solely or jointly with the surviving or continuing 
trustees or trustee, as the case may require; and every 
new trustee or trustees to be appointed as aforesaid, as 
well before as after such conveyance or assigimient as 
aforesaid, and also every trustee appointed by the Court 
of Chancery, either before or after the passing of the 
Act, shall have the same powers, authorities and dis- 
cretions, and shall in all respects act as if he had been 
originally nominated a trustee by the deed, vrill, or 
other instrument creating the trust." 

TniBtees ap- That part of the above enactment which provides that 

Somi^powerB every trustee appointed by the Court of Chancery, either 

of • before or after the passing of the Act, shall have the 

same powers as if he had been originally nominated a 

trustee, was inserted in consequence of its having been 
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held, that a trustee appointed hy the Court of Chancery 
could not make a good title in exercise of a power of 
sale given to the trustees of a settlement of real property. 
The case in which this was decided was that of Neionian Newman v. 
V. Warner {q). There was in that case a settlement of ^*'"^' 
real property, in which the legal estate was not given 
to the trustees, but to the husband and other beneficiaries 
successively; with a power for the two trustees, and the 
survivor of them, and the executors and administrators 
of such survivor, to sell and convey the property. It 
was there held that, although the court had imdoubtedly 
authority to appoint new trustees of an instrument, 
where a proper case for the exercise of that jurisdiction 
is made out; yet here the question was, whether the Power to 
court had power to alter the effect of a settlement made mcm^ai^er 
under the Statute of Uses. The Vice-Chancellor, Lord statute of 
Cranworth, observed as follows : — " When the settlement 
was executed, the estates were to go in a course of legal 
devolution under the Statute of Uses, to certain persons 
for life, aad to others in tail in succession; and the 
question is, how can that be got rid of? Why, by 
nothing but a stipulation by the parties themselves who 
made the settlement, that there should be a power to get 
rid of the uses. The getting rid of them is an act in 
derogation of what was done before; and a power for 
such a purpose must be always strictly pursued.". . . . 
" Here the power was given to A. and B. and the sur- 
vivor of them, and the executors and administrators of 
such survivor; and that power is now attempted to be 
exercised, not by A. and B. or the survivor of them, or 
the executors or administrators of the survivor, but by 
persons to whom the survivor has transferred the estates 
— transferred them, it is true, under the sanction of the 
court, and, therefore the parties claiming under the 
settlement cannot find fault with him for what he has 

{q) 1 Sim., N. S. 457. 
W.S. N 
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done. Bat does that give to the parties to whom the 
property has been transferred a power which the parties 
to the settlement did not stipnlate that thej should 
have ? My opinion is that, according to all authorities, 
it did not." The court, therefore, held that the trostees 
appointed by the Conrt of Chancery could not make 
such a title as a purchaser was bound to accept. I 
apprehend that this decision was quite in accordance 
with right prindple; and, in consequence of this de- 
Enactment in cision, it was enacted expressly that a tmstiee appointed 
^^2^^ ^y *^® Court of Chancery should have the same powers 
^^' as a trustee originally nominated by the instrument 

creating the trusts. 

The words in the 27th section which give to every 
new trustee to be appointed, as well before as after the 
conveyance or assignment made to himy the same powers 
as if he had been originaUy nominated a trustee, were 
inserted in consequence of its having been doubted 
whether a new trustee could act in any way, until the 
whole of the property had been duly conveyed or 
Tnuteemay assigned. But this enactment, of course, sets the 

conveytoce to "^^^^ ^^ ^est in every case of an appointment of a 
^^^' new trustee by virtue of this section of the Act. And 

in other cases of the appointment of a new trustee other- 
wise than under this Act, it is now the better opinion, 
that a new trustee may act in the trust as soon as he is 
appointed; but of course he cannot convey or assign 
the trust estate until it shall have been first conveyed 
or assigned to him. If it should be wished to empower 
Power to^- the husband and wife or any other person to appoint an 
ditional additional tnistee to act in the trust with those already 

*™**^" appointed, an express power for that purpose must be 

Power for inserted in the settlement. And conversely, if it should 

trustee to re* 

tin. be wished that any trustee should have power at his own 

pleasure to refuse or decline to act further in the trust, 
without any new trustee being appointed in his place. 
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an express provision for that purpose should also be 
inserted. It rarely, however, happens that either one 
or the other of these powers is intended to exist. 

When a trust is created, it is of course inexpedient Number of 
that a single person should be a trustee ; as the effect *"*®*®®^- 
of such an arrangement is to give to such person the 
entire legal control over the trust property. If it be 
stock in the funds, he may sell it out; or if it be money 
on mortgage he may call it in, and spend it, if fraudu- 
lently inclined. It is better, therefore, always to have Better to 
at least two trustees; but the form of a power to appoint two^ruatees. 
new trustees which I have just read, and which was 
very much the same form of power as was inserted in 
ordinary settlements, authorizes the appointment of 
any person or persons to be a trustee or trustees in the 
place of the trustee or trustees dying, desiring to be 
discharged, &c. So that an appointment of two trustees 
in the place of one who may have died, or of one trustee 
in the place of two who may have died, is, I apprehend, 
strictly within the letter of the power; and the latter 
appointment, though inexpedient, yet, if made, would, 
I apprehend, be valid. 

When a new trustee is appointed, the trust property 
must be conveyed and assigned so as to vest in the new Vesting tmst 
trustee either solely or jointly with the surviviug or n^^^^J^^. 
continuiQg trustee or trustees as the case may require. 
The legal estate in land can only be conveyed in the 
manner required by law — formerly by f eoflEment, lease 
and release, bargain and sale, covenant to stand seised, 
fine or recovery, and latterly by deed of grant. But, 
as I mentioned before (r), the conveyance of landed 
property vested in trustees may, if one of them should 
die, be conveyed so as to vest in the new trustee and 

(7-) Antcy p. 72. 
N 2 
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the surviving trustee jointly by means of a single deed 
operating under the Statute of Uses. The trustees 
having been joint tenants, on the death of one of them 
the whole of the land of which they were trustees 
survives to the other. A new trustee is appointed in 
pursuanoe of the power of appointment contained in the 
settlement. The surviving trustee grants the property 
to the new trustee and his heirs, to the use of himself 
the old trustee, and the new trustee, and their heirs, upon 
the trusts of the settlement or such of them as are then 
subsisting. The Statute of Uses carries the legal estate 
to the use; and thenceforward the surviving and new 
trustee become seised of the land comprised in the 
settlement as joint tenants in fee upon the trusts to 
which they are subject by virtue of the settlement. 

Poweraof The provision that every trustee to be appointed 

°®^ * under the power shall have the same powers as if he 

had been originaUy nominated a trustee by the instni- 
ment creating the trusts is a Very important provision. 
For in many cases, and particularly in those cases in 
which the legal estate is not vested in the trustees, but 
in the beneficiaries, the trustees have merely a power, 
such as a power of sale, given to them and the survivor 
of them, and, perhaps, to the executors or administrators 
of such survivor, as happened in the case of Newman v. 
Warner^ to which I have just called your attention (s). 
Not only, therefore, must a new trustee be appointed, 
and not only must such estate as was vested in the old 
trustee be conveyed and assigned so as to vest in him 
jointly with the other trustee or trustees, but, as a power 
to appoint the use of property is a distinct thing from 
an estate and interest in property, and a distinct thing 
also from the power of disposition, which is by law 
incident to the possession of an estate or interest in 

(») Ante, p. 177. 
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property, it is necessary when in a settlement the 
trustees have certain powers of disposition vested in 
them, that every new trustee of the settlement shall, 
when appointed, possess the same power as he would 
have possessed if he had been originally nominated a 
trustee by the instrument which creates the trust. 

It is provided by the Act further to amend the law 
of property and to relieve trustees {t)y that every deed, 
will, or other instrument creating a trust, either ex- 
pressly or by implication, shall, without prejudice to 
the clauses actually contained therein, be deemed to 
contain a clause in the words or to the effect following; 
that is to say : — " That the trustees or trustee for the Traateefl' in- 
time being of the said deed, will, or other instrument, ^®°^*y- 
shall be respectively chargeable only for such moneys, 
stocks, funds and securities as they shall respectively 
actually receive, notwithstanding their respectively sign- 
ing any receipts for the sake of conformity ; and shall 
be answerable and accountable only for their own acts, 
receipts, neglects or defaults, and not for those of each 
other, nor for any banker, broker, or other person with 
whom any trust moneys or securities may be deposited, 
nor for the insufficiency or deficiency of any stocks, 
funds or securities, nor for any other loss, unless the 
same shall happen through their own wilful default 
respectively; and also that it shall be lawful for the 
trustees or trustee for the time being of the said deed, 
will, or other instrument to reimburse themselves or Be-imbune- 
himself, or pay or discharge, out of the trust premises, J^* *™*' 
all expenses incurred in or about the execution of the 
trusts or powers of the said deed, will, or other instru- 
ment." Clauses of this kind had up to this time been 
usually inserted in trust deeds ; but in truth they were 
rather declaratory of the law with respect to the respon- 

(0 Stat. 22 & 23 Vict. c. 36, a. 31. 
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sibilities of trustees, than of any actual use in lessening 

"the trustees' responsibilities; for the liability is qualified 

by the important words " unless the same shall happen 

Wilful de- through their own wilful default respectively." And 

fault, what 18. .. .. . ^. ^-t -i* 

if any trustee chooses, having conndence m ms co- 
trustee, to leave to him the whole business of the truist, 
he will make a wilful default in his duty, which will 
render him liable for such acts and deeds of his co- 
trustee as may have been wrongfully done for want of 
his being looked after. 

With regard to the power which the court has of 
appointing new trustees, in cases where it is inex- 
pedient, difficult, or impracticable to do so without the 
assistance of the court, these are matters which seem to 
me rather to fall within the province of my learned 
colleague who lectures on Equity. And you will find 
these matters shortly stated in the chapter on Settle- 
ments in my Principles of the Law of Personal Pro- 
perty, and more at large in the late Mr. Lewin's valuable 
treatise on the Law of Trusts. 
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LECTUEE Xni. 

In the last two or tliree Lectures I endeavoured to give Beoapitula- 
a sketoh of a marriage settlement of real estate, con- ^^^' 
verted in equity into personal estate by means of a 
trust for sale. The whole legal estate in fee simple in 
the settled lands was vested in the trustees of the settle- 
ment, upon trust to sell them, with the consent of the 
intended husband and wife, or of the survivor of them, 
and after the decease of such survivor then at the dis- 
cretion of the trustees or trustee for the time being of 
the settlement. The trusts of the money to arise from 
the sale were declared by another deed of even date 
made between the same parties. And it was declared, 
that until the lands should be sold the trustees should 
apply the rents and profits upon the same trusts as the 
income of the money to arise from the sale would be 
applicable, in case a sale of the lands and the invest- 
ment of the purchase-money had actually been made. 
The trusts of the purchase-money were, shortly, for the 
separate and inalienable use of the intended wife during 
the joint lives of her husband and herself, with re- 
mainder in trust for the survivor of them during his or 
her life, with remainder in trust for the issue of the 
marriage in such manner as the husband and wife 
should jointly by deed appoint, or in default thereof as 
the survivor should appoint by deed or will. In default 
of and subject to any such appointment, the purchase- 
money or its investments were to be held in trust for 
the children of the marriage, in equal shares, sons at 
twenty-one, daughters at twenty-one or marriage. But 
no child to whom an appointment might have been 
made was to share in the unappointed portion of the 
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fund; without bringing his or her appointed share into 
hotchpot with the rest, and accounting for the same 
accordingly. Then followed powers for the mainten- 
ance and education of the children during their infancy, 
and for the advancement to any of them of a poj+ion 
of their expectant or vested shares, before the same 
becajne actually payable. Provision was then made 
for the event of there being no child who, being a son, 
should attain twenty-one, or, being a daughter, should 
attain that age or marry. And a power for the ap- 
pointment of new trustees, in the event of the death or 
retirement or incapacity of any trustee, brought the 
settlement to an end. 

I propose to devote the present and the next Lecture 
to an explanation of another mode of settlement of real 
estate, having substantially the same result, but eif ected 
Settiement of in a different manner. The settlement is a real settle- 
band, wife " nient («), or a settlement of the land itself, and not a 
and children, personal settlement, or a settlement of the money to 
arise from the sale of the land. The legal estate in the 
settled lands is vested as far as possible in the benefi- 
ciaries (^), and is not, as in the other settlement which 
I have just described, entirely vested in the trustees. 
The trustees act, when they do act, not in respect of 
the power which the legal ownership of the fee simple 
would confer on them, for they have no such legal 
ownership, but they act by virtue of powers or autho- 
rities expressly conferred upon them to do certain acts, 
and certain acts only, which may be necessary or expe- 
dient in the management of the trusts. When the 
parents are both dead and the children are all of age, 
and so the settlement is over, nothing remains vested 
in the trustees. The settlement itself has carried the 
lands to the children in such shares and for such estates 

(a) See ante, p. 123. {b) See ante, p. 63. 
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as the parents may have appointed, or, in default of 
any appointment, then to the children as tenants in 
common in fee in equal shares. Let us suppose that in 
this case the lands are the husband's. The settlement 
is made by indenture. The husband is of the first part, Parties, 
the wife of the second part, aifd the trustees of the third 
part. The deed recites that a marriage has been agreed BocitaLi. 
on and is intended to be shortly solemnized between 
the parties ; and it then recites the agreement to settle 
made on the treaty for the marriage. It then wit- Teetatnm. 
nesses, that in pursuance of this agreement, and in 
consideration of the said intended marriage, the in- 
tended husband grants to the trustees and their heirs 
the lands in question, or the parcels, as they are termed, 
with their appurtenances, to hold the same unto the 
trustees and their heirs, to the use of the intended 
husband, his heirs and assigns, until the solemnization 
of the intended marriage, and after the solemnization 
thereof, to the uses agreed on. Here we have, as has 
often been remarked in previous Lectures(c), the Statute 
of Uses (rf) brought into play. Until the marriage the 
lands forthwith revest in the husband by virtue of the 
use to him and his heirs; and the moment the marriage 
is solemnized they shift away from him, following the 
uses declared by the settlement, whatever they may be. 
In the present case the lands being the lands of the 
husband, the first use would be ''to the use of the To the use of 
intended husband and his assigns during his life, with- ^^^^ ^^' 
out impeachment of waste." This use turns his former life, 
estate in fee simple into a mere estate for his life. The 
words "without impeachment of waste" are very mate- 
rial. I hope to explain them more at large in a future 
Lecture. 

After the life estate of the intended husband there 

{e) Lectnrefl on the Seisin of ante, p. 21. 
the Freehold, pp. 140, 141, 193; (d) Stat. 27 Hen. Yin. o. 10. 
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Trust to pre- formerly followed a limitation to the use of the trustees, 
^^mnain- *^®^ heirs and assigns, or their executors, administia- 



e™- tors and assigns, — ^it was immaterial which, — during the 

life of the intended husband, in trust for him and his 
assigns, and to preserve the contingent remainders 
thereinafter limited from being defeated or destroyed. 
The use to the trustees for the life of the intended 
husband waa made to oommenoe from aaid immediately 
after the determination of his own life estate by for- 
feiture or otherwise in his lifetime. This estate thus 
given to the trustees, by virtue of the use in their 
favour, was, as I endeavoured to explain in former 
Lectures (<?), a vested estate, and not a mere contingent 
remainder. The object of the limitation was to preserve 
the contingent remainders to the unborn children of the 
marriage from being destroyed by the act of the tenant 
for life before they became vested estates. The law 
required that the seisin of the freehold should be kept 
up continuously, and never left without an owner. K 
the life estate should by any means have ceased before 
the contingent remainder became a vested estate, the 
contingent remainder was defeated or destroyed. The 
intervening estate of the trustees lasting as it did during 
the whole life of the husband, afforded an effectual 
support to every contingent remainder which became 
vested in his lifetime. But the Act to amend the law 
of real property (/) now enacts ((/), as I have men- 
tioned in a former Lecture (A), that* a contingent re- 
mainder existing at any time after the 31st of December, 
1844, shall be, and, if created before the passing of 
that Act, shall be deemed to have been, capable of 
taking effect, notwithstanding the determination by f oiv 
foiture, surrender, or merger of any preceding estate of 

{e) Leotnres on the Seuin of {g) Seot. 8. 
the Freehold) pp. 189, 195; anUy (A) Lectures on the Seisin of 

p. 87. the Freehold, p. 197. 

if) Stat. 8 & 9 Vict. c. 106. 
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freehold, in the same manner in all respects as if such 
determination had not happened. Since this Act it is 
unnecessary to guard against the forfeiture, surrender, or 
merger of the husband's life estate. There is now no 
occasion to insert next after it another vested estate for 
his life, in order to support the contingent remainders, 
to the children of the marriage. They cannot now be 
defeated by the cesser of his life estate happening by 
any means during his life and whilst the remainders 
are still contingent. Should the Hfe estate cease, 
whether by forfeiture, surrender, or merger, the con- 
tingent remainders are still safe under the shelter of the 
Act. 

We pass on, therefore, to the next estate, which, in To the use of 
the present caae, is "from and after the decease of the ^ife^oriife. 
intended husband to the use of the intended wife and 
her assigns during her life, without impeachment of 
waste." The limitation in this form gives to the 
intended wife a vested estate for her Ufe in remainder 
expectant on the decease of her husband. A very little 
alteration in the wording would give her, not a vested 
estate, but a contingent remainder only. Thus if the A oontingeDt 
settlement should be worded as follows—" After the g?^^^' ^""^ 
decease of the intended husband, in case the said so-and- 
so his intended tcife should surpive him^ to the use of her 
and her assigns during' the then residue of her life," — 
here the intended wife would take only a contingent 
remainder and not an estate in remainder presently 
vested, though possibly never to come into possession. 
The criterion by which you may distinguish a vested A vested 
estate from a contingent remainder is not the certainty 
or uncertainty of its ever coming into actual possession. 
It is this, a vested estate is one which is always ready 
at once to come into possession the moment the prior 
estate ends by any means whatsoever (t). Apply this 

(i) Lectures on the Seisin of the Freehold, p. 189; ante, p. 87. 
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]M[eamng of 
expression 
"after the 
decease of a 
tenant for 
life." 



test, and you will see that, if you make the wife's estate 
not to commence until and unless she surrives her hus- 
band, it cannot be a vested estate imtil and unless her 
husband dies in her lifetime. Should his life estate 
come to an end in his lifetime, the wife's estate, not 
being then in existence, cannot thenceforth come into 
possession. It may, however, be objected that the 
former form of limitation is equally contingent. It 
may be said that if the use, which is to carry the next 
estate to the wife for her life, is not to arise until "after 
the decease" of the husband, the estate of the wife must 
be contingent on her being alive at his death. The 
answer to this objection is, that the words " and from 
and after his decease," following a limitation of an 
estate for life, are the well-recognized and technical 
form of expression used for giving a vested estate in 
land, subject only to the prior life estate. These words 
do far more than confine themselves to what is to 
happen after the death of the first tenant for life. 
They give an immediate estate, which subsists during 
his life, and underlies his estate, as it were, and crops 
up to the surface the moment that his estate happens 
by any means to cease. 

After the decease of the survivor of the husband and 
wife, or rather subject to their life estates, come the 
Limitation in limitations in favour of the children. Now these limi- 
tations, so long as the children are unborn, are contin- 
gent remainders ; and, having regard to the rule of the 
common law which requires a continuous seisin of the 
freehold to be provided for, it is necessary that these 
contingent remainders should be supported by a prior 
estate of freehold, to last until these contingent re- 
mainders become vested estates (A). If the limitations 

(At) The Act to amend the law rered. See Lectures on the Seisin 

as to contingent remainders, stat. of the Freehold, Appendix (B), 

40 & 4 1 Vict. c. 33, had not passed p. 205. 
when these Lectures were deli- 
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be ooBfined to the children of the marriage, then the 

life estate given to the husband will be sufficient to 

support them, as every child of the marriage must be 

bom or begotten in the husband's lifetime. And by 

Stat. 10 & 11 WiU. III. a 16, to which t adverted in a 

former Lecture (/), posthumous children are enabled to 

take as if they had been bom in their father's lifetime. 

But if the limitations should include the children of 

the intended wife by any future marriage, then she or 

some other person or persons must have a vested estate 

of freehold for her life in order to support them. An 

estate for life is a freehold ; but an estate for so many Estate for 

years, whether determinable on a Uf e or Uves or not, is ^^^"* 

not a freehold, but only a chattel interest, and cannot contingent 

J j» J -J p i.i.i».c_'Lij remainder of 

support a contmgent remainder ot an estate of freehold, an estate of 
You must, therefore, in all cases of this sort, avoid ^reel^old. 
giving to the parent an estate for so many years, as 
nineiy-nine years if he or she shall so long Uve. This 
form of limitation leaves the freehold undisposed of. 
The freehold ought always, by means of life estates, to 
be carried up to the point of time when the contingent 
remainders are to take effect in possession as vested 
estates. 

An example of the failure of a contingent remainder Example of 
to a child for want of attention to this rule occurred in con^^gSit 
the case of Doe d. Mussell v. Morgan (m). The case was remainder, 
one of a will, but the principle is the same. One George ^^^* -^•"^'^ 
Mussell, being seised in fee of the premises in question, 
made his will in 1727, and thereby devised them to his 
wife Elizabeth for her life, with remainder to his son 
Ebenezer Mussell for the term of ninety-nine years if 
he should so long live, and from and after the several 
deceases of his wife and son, then (in effect) to the 
children of Ebenezer Mussell. The testator died in 

(/) Lectures on the Seisin of (m) 3 T. Bep. 763. 

the Freehold, p. 199. 
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1733. The ^ridow died in 1741, in the lifetime of 
Ebenezer Mussell; after which Ebenezer married and 
had issue the lessor of the plaintiff. And it was held 
that under these circumstances the lessor of the plaintiff 
could claim no interest in the lands. The remainder to 
the children of Ebenezer Mussell was a contingent re- 
mainder, and required an estate of freehold to support 
it. If Ebenezer Mussell had died in the lifetime of the 
testator's widow, her life estate, being an estate of free- 
hold, would have supported the contingent remainder 
to his children. But she died first, and when she died 
all support failed. The term of ninety-nine years, vested 
in Ebenezer if he should so long live, was a chattel in- 
terest only, and not a freehold. On the decease of the 
widow the freehold vested in the heir at law of the 
testator, who seems to have been this same Ebenezer, 
his son, who disposed of the premises in favour of the 
defendant. The contingent remainder came too late 
to displace the freehold already vested in the heir at 
law; and the intention of the testator was defeated. 
Had he given to his son Ebenezer an estate for his life 
instead of an estate for ninety-nine years determinable 
on his death, the freehold would have been carried on 
up to and beyond the time of the birth of his son the 
lessor of the plaintiff ; and the contingent remainder in 
his favour would have taken effect as a vested estate in 
remainder during his father's lifetime, and in possession 
immediately after his father's decease. 

In the settlement which we are now constructing, we 
have given a vested life estate in possession to the 
intended husband, and a vested life estate to the 
intended wife in remainder expectant on his decease. 
We now come to the limitations to the children. It is 
desirable to keep the children imder the control of their 
parents by giving to the parents a power to appoint 
the property to the children or any one or more of them 
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in such manner sa the parents may think proper. This 

power may run as follows: " To the use of the children Power to ap- 

of the said intended marriage, for £uch estate or estates, §^ 

and if more than one, in such shares and proportions 

and generally in such manner as the intended husband 

and wife shall by deed jointljy appoint, and in default 

of and subject to any such appointment, then as the 

survivor of them (and as to the intended wife notwith- 

standiQg any future coverture) shall by deed or will 

appoint." 

In a former Lecture (n) I referred to the exerciBO by 
the husband and wife of a similar power over the money 
to arise from the sale of land converted in equity into 
personal estate by means of a trust for sale. I then ExerclBeof 
warned you, in the exercise of such a power, to beware S^^t'to chil'- 
of transgressing the limits of perpetuity; as no appoint- £«i. 
ment could be good in this respect which would not 
have been valid if inserted in the original settlement (t>). 
But in the exercise of a power which deals with the 
legal estate in freehold lands, there is another and a 
distinct danger to be guarded against, namely, that of 
creating a contingent remainder which may fail alto- Creation of 
gether from want of being sufficiently supported by a ^^^^^ ^y 
prior estate of freehold. An instance of such an unfor- appointment, 
tunate exercise of a joiat power of appointment occurs 
in the recent case of Cunliffe v. Brancker^ decided first 
by the present Master of the Bolls and afterwards by 
the Conrt of Appeal (/?). 

In the case of Cunliffe v. Brancker the appointment Ouniife v. 
was made m pursuance of a power contained m a will. 
The testator, Edmund Leigh, by his will, dated in 
1814, devised a moiety of his real estates to two trus- 
tees, their heirs and assigns, to the use of the same two 

(m) Ante, p. 150. {p) L. R., 3 Ch. D. 393. 

(o) Ante, p. 161. 
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trustees, their exeoutors, administrators and assigns, for 
the term of 120 years next after his decease, if the tes- 
tator's niece Sarah, the wife of John Cunliffe, should 
so long live, but upon the trusts thereinafter mentioned 
concerning the same; and from and after the expiration 
or sooner determination of the said term, and in the 
meantime subject thereto and to the trusts thereof, to 
the use of the said John Cunliffe and his assigns during 
his life, without impeachment of waste ; and after the 
determination of that estate by any means in his life- 
time, then to the use of the trustees and their heirs 
during the life of the said John Cunliffe, upon trust to 
preserve the contingent uses and estates thereinafter 
limited from being defeated or destroyed, and from and 
immediately after the decease of the said John Cunliffe, 
to the use of all and every or such one or more of the 
child or children of the said Sarah Cunliffe, lawfully to 
be begotten, who should be living at her decease^ as they, 
the said John Cunliffe and Sarah his wife, during their 
joint lives, by any deed or instrument in writing, with 
or without power of revocation, to be by them executed 
as therein mentioned, should from time to time appoint; 
and in default of such joint appointment, then as the 
survivor of them, the said John Cunliffe and Sarah his 
wife, should, by any deed or instrument in writing, 
with or without power of revocation, to be executed aa 
therein mentioned, or by his or her last will or codicil 
appoint, give or devise the same ; and in default of such 
appointment, gift or devise by the said John Cunliffe 
and Sarah his wife, or the survivor of them, to the use 
of all and every the child and children of the said 
Sarah Cunliffe, lawfully to be begotten, xcho should be 
living at the decease of the survivor of them, the said 
John Cunliffe and Sarah his wife, and the issue of 
such of them as should be then dead, leaving lawful 
issue tJien living^ (such issue respectively to have and 
take, and if more than one equally amongst them, the 



SETTLEMENTS. 193 

part or share only which his, her, or their parent or 
parents respectively would have taken and been entitled 
to, if living at the decease of the survivor of them, the 
said John Cunliffe and Sarah his wife,) and the several 
and respective heirs and assigns of such child, children, 
and issue for ever as tenants in common. The above- 
mentioned term of 120 years was declared to be limited 
to the trustees, their executors, admimstrators and 
assigns, upon trust during the said term to pay the 
dear yearly rents and profits of the premises therein 
comprised unto the testator's niece, Sarah Cimliffe, and 
her assigns, for her separate use. The testator died in 
1817, leaving Sarah Cunliffe and another niece his 
co-heiresses at law. John Cunliffe died on the 7th of 
July, 1871. Sarah Cunliffe survived her husband, and 
died on the 9th of December, 1873. But John Cunliffe 
and Sarah his wife in the year 1866 executed a deed 
of appointment under their hands and seals, whereby, 
by virtue and in exercise of every power given to them 
by the will of the said Edmund Leigh, they appointed 
that all the hereditaments and real estate, and moieties, 
parts, or shares of hereditaments and real estate devised 
by the said will, should (subject to the estate and inte- 
rests limited or created therein prior to the limitation 
or creation and operation of the powers intended to be 
thereby exercised) go, remain, and be to the use of all 
and every or such of their six children therein named 
tvho should he living at the decease of their mother^ Sarah 
Cunliffe^ their, his, or her heirs and assigns, in equal 
shares as tenants in conmion. 

• 

You will see that the first estate created in the moiety Remarks on 
in question of the lands devised by the will was a term ^^^^l 
of 120 years vested in the trustees, if Sarah Cunliffe 
should so long live, in trust for her, for her separate use. 
This term continued until her death, which happened on 
the 9th of December, 1873. But it was not an estate 

w.s. o 
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of freehold; it was only a chattel interest; and as such 
it was incapable of supporting a contingent remainder (q) . 
Subject to this term the freehold in the moiety in ques- 
tion was limited to John Cunliffe during his life. But 
John Cunliffe died in 1871, in his wife's lifetime; and 
from the time of his death to the death of Sarah his 
wife, in 1873, the freehold was undisposed of, and con- 
sequently descended to the co-heiresses at law of the 
testator. The appointment which was made by John 
Cunliffe and Sarah his wife was only to such of their 
children as should be living at the decease of Sarah. 
And in truth it could not have been otherwise; for the 
power of appointment contained in the will authorized 
an appointment only to such of her children as should 
be Kving at her decease. The appointment, therefore, 
could vest no estate in any child until the decease of 
Sarah Cunliffe. But it was then too late. A fee simple 
once vested in an heir at law or any one else cannot be 
divested otherwise than by a springing or shifting use 
in a deed or by an executory devise in a will. And in 
the present case the estates given to the children by the 
appointment could not be upheld as executory devises; 
because it is an invariable rule that whenever any limi- 
tation can in any event take effect as a remainder, it 
shall not be allowed to take effect as an executory 
devise (r). And as John Cunliffe was living, the 
estates appointed to the children would have taken 
effect as remainders had he survived his wife. The 
result therefore, unfortunately, was that the estates 
intended to be given to the children by the appoint- 
ment fell to the gro\md for want of an estate of freehold 
to support them. 

The appointment being thus inoperative, the moiety 
in question passed as if no appointment had been made. 

(g) Ante, p. 189. (r) AnU^ p. 24. 
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But here again the same difficulty recurred. The 
moiety in question was limited, after the decease of 
John CunliflEe and in default of a joint appointment, to 
the use of such of the children of Sarah Cunliffe who 
should be living at her decease as the survivor of them 
the said John Cunliffe and Sarah his wife should by 
deed or will appoint. This power was not exercised. 
Now if Mrs. Cimliffe had made such an appointment 
after the decease of her husband, it is obvious that the 
estates limited by such an appointment could not have 
become vested estates during her husband's lifetime, and 
so could not possibly have been, under any circum- 
stances, remainders to take effect on the expiration of a 
prior estate of freehold. Under these circumstances the 
law, in its indulgence to testators, would have allowed 
the gifts to take effect by way of executory devise; and 
the children would thus not have been deprived of the 
estates intended for them. But, as I said before, this 
power was not exercised. 

In default of appointment by the survivor of Mr. and 
Mrs. Cunliffe the moiety in question was, as we have 
seen, limited to the use of the children of Sarah Cunliffe 
who should be living at the decease of the survivor of tJiem 
the said John Cunliffe and Sarah his tcife, and the issue 
of such of them as should be then dead leaving lawful 
issue then living. None appear to have died leaving issue. 
Here again was a contingent remainder unsupported by 
any previous or particular estate of freehold, from the 
moment that John Cunliffe died in the lifetime of his 
wife. This remainder therefore failed also. 

There was still another remainder in the will in 
favour of other persons. But this remainder was, like 
the others, contingent on an event which could not be 
ascertained until the decease of the survivor of Mr. and 
Mrs. Cunliffe. It was an alternative limitation in the 

o 2 
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event of there not being any oliild or issue of any child 
of Sarah CunlifEe living at the decease of the survivor of 
them the said John Cunliffe and Sarah his wife. The 
death of the survivor of them must obviously happen 
before this contingency could be ascertained. This 
contingency might have happened in such a way as to 
cause the limitation to take effect as a vested remainder. 
If John Cunliffe had survived, and at his death there 
had been no child or issue of a child then living, this 
remainder over would have taken effect as a vested 
remainder immediately on his decease. But when he 
died in his wife's lifetime, it became impossible that it 
should take effect at all ; and indeed the event did not 
happen. Every remainder therefore failed; the will 
came to an end; and the co-heiresses at law of the 
testator, or those claiming under them, were held to be 
entitled to the property. 

This case teaches two lessons. First, always support 
your contingent remainders of estates of freehold at 
law by a sufficient legal estate of freehold to last till 
the contingent remainders become vested estates. And 
.secondly, when you exercise a power of appointment 
giving any such contingent remainders, take care that 
your remainders so closely fit in to the prior estates of 
freehold already existing in the same premises, as to 
leave no possible gap of time between them. 

I hope in my next Lecture to go on with this subject, 
and to bring to an end my remarks on a settlement of 
real estate on a husband and wife and their children 
generally. Settlements of land in which the eldest son 
takes the whole, subject to portions for the younger 
children, must be reserved for a future Lecture. 
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LECTUEE XIV. 

In my last Lecture we got as far in the construction of 

our settlement as a limitation, after the decease of the 

survivor of the intended husband and wife, to the use 

of the children of the marriage, as the parents or the 

survivor shall appoint. We now come to the limitations LimitatioM 

to the children in default of appointment, or subject ^^t^a^- 

to any partial appointment. These limitations require pointment. 

some care. Whatever they may be, they must at all 

events be vested estates, to take effect in possession Must be 

immediately on the decease of the survivor of the veetedeBtates. 

husband and wife. It will not do, therefore, in this 

case to make the limitation to correspond with that 

which I mentioned in a former Lecture (a) as a proper 

and usual form of the trust of money to arise from the 

sale of land; namely, in trust for all the children, who 

being sons shall attain the age of twenty-one years, or 

being daughters shall attain that age or marry imder 

that age. This, in a trust of money, is all very well. 

And if the legal estate were vested in the trustees, so 

that the interests to be taken by the children should be 

entirely of an equitable nature, and not estates at law, 

the trust might also be expressed in the same way. 

For it has been held in equity that a contingent re- Continffent 

mainder of a merely equitable estate of freehold does ^t"" 

not require to be supported by a prior equitable estate estate re- 

of freehold lasting till the contingent remainder becomes support 

vested. This was decided by liord Hardwicke in the 

case of Hopkins v. Hopkins (J), to which I drew attention 

in a former Lecture (c). The doctrine relates only to 



(a) Antey p. 160. (c) AnU, pp. 24—29. 

(*) 1 Atkyns, 680. 
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Feating v. 
Allen, 



legal estates. But in dealing with the legal estate, if 
you give it only to such children as attain a given age, 
and no child has attained that age when the prior estates 
cease by the death of the surviving parent, the result 
will be that the whole will fail. Of this an example 
occurs in the case of Festing v. Allen {d)y which I also 
mentioned in a former Lecture (e). There the gift was 
by will to the use of Martha H. Johnson for her life, 
with remainder to the use of all her children who 

m 

should attain twenty-one, as tenants in common in fee. 
At the death of M. H. Johnson no child of hers had 
attained twenty-one; and the whole gift to her children 
was held to fail, because at the moment of her death 
there was no ohild ready to step in and take the free- 
hold. 



Braekmhury 
V. Gibbons, 



Even had there been a child of the prescribed age at 
the death of the tenant for life, stiU the intention of the 
settlor would be defeated unless all the children should 
happen to have attained the prescribed age in the life- 
time of the parent. For if some only of the children 
have attained the prescribed age when the freehold falls 
in, those and those only will take the lands settled 
between them, and the others will take nothing. An 
example of a failure of intention from this cause occurred 
in the recent case of Brackenbury v. Gibbons (/), decided 
by Vice-Chancellor Hall. That was also the case of a 
will. The testator by his will, dated in 1854, devised 
lands to his daughter H. Nundy for her life, and after 
her decease he gave the same unto the child if only one, 
or all the children if more than one, of his said daughter 
who should attain twenty-one or die under that age 
leaving issue at his, her, or their respective deaths, in fee 
simple, and if more than one as tenants in common. 
And in case there should be no child of the said H. 



(d) 12 Kee. & Welfl. 279. 

(e) Leotores on the Seisin of 



the Freehold, p. 200. 
(/) L. R., 2 Ch. D. 417. 
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Nundy who should attain the age of twenty-one years 
or die under that age leaving issue, then he gave the 
same hereditaments unto the child if only one, or all 
the children if more than one, of his daughter E. 
Gibbons, who either before or after her death should 
attain the age of twenty-one years or die under that 
age leaving issue living at his, her, or their death or 
respective deaths, in fee simple, such children if more 
than one to take as tenants in common. The testator 
died in 1857. H. Nundy died in 1864 without having 
had a child. At her death two children only of E. 
Gibbons had attained the age of twenty-one years; but 
there were other children of E. Gibbons who attained 
twenty-one after the decease of H. Nundy the tenant 
iof life. The Vice-Chancellor held that the two child- 
ren who had attained twenty-one at the death of the 
tenant for life took vested interests, and that they alone 
were entitled, to the exclusion of the children who did 
not attain twenty-one until after the decease of the 
tenant for life. 

The estates of the children ought therefore to be so 
given as to be vested at or before the decease of the 
last tenant for life. The estates may be either in fee 
simple or fee tail. Let us take, first, estates in fee 
simple. These estates may be limited as follows: — 
'^ To the use of all and every the child and children of To children 
the said A. B. (the intended husband) by the said 0. D. ^^XT 
(the intended wife), and his, her and their heirs and <ee. 
assigns for ever, and if more than one in equal shares 
as tenants in common." This vests the property in the Whole vests 
first child who may be bom for an estate of inheritance J^^ ' ™ 
in fee simple in remainder expectant on the decease of 
his or her parents. Should another child be bom, the Open to let 
estate of the elder diild is said to open, so as to let in J^a^^"^**'™ 
the second child. And thenceforward the two children 
have vested remainders in fee in the premises in equal 
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shores as tenants in common, in remainder expectant 
upon the decease of their parents. But these estates 
open again eyeiy time that a fresh child is bom, until 
the number of children is completed, an event that 
must happen before the parents are both dead. The 
children then, whatever may be the number of them, 
take vested estates in fee simple in remainder, in equal 
shares as tenants in common. 



ProviaioxL for 
death of 
children in 
infanoj. 



Aocroing 
shares. 



Form of cross 
limitations 
amongst the 
children. 



But this alone is not sufficient. A child may die in 
infancy. If the limitation stood as I have stated with- 
out anything further, the result would be that his or 
her share would, under the Act for the amendment of 
the law of inheritance (<7), descend to his or her father, 
if living, as his or her heir at law. Or, if the father 
were dead, then the share of the infant would descend 
to his or her eldest brother as heir, to the exclusion of 
the yoimger brothers and of the sisters. In order to 
remedy these inconveniences, it is usual to provide that 
the share of a child so dying, being a son under twenty- 
one, and being a daughter under twenty-one and with- 
out having been married, shall go to the other children 
as tenants in common in fee in equal shares. And as 
it is obvious that more than one child may possibly so 
die, it follows that a child dying in infancy may have 
not only his or her original share under the settlement, 
but also one or more shares accrued to hiTn or her by 
reason of the previous death of some brothers or sisters 
also in infancy. These accruing shares should also be 
carried over to the other children, as well as the original 
share of each child so dying. All this may be accom- 
plished by the following clause: — "And in case any 
one or more of the said children, being a son or sons 
shall depart this life under the age of twenty-one years, 
or being a daughter or daughters shall depart this 



(y) Stat. 3 & 4 Will. IV. c. 106. See ante, p. 162. 
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life under that age and without having been marriedy 
then as to as well the original share or shares of the 
child or children so dying as the share or shares which 
maj accrue to him, her, or them under this present 
clause, to the use of the other or others of the said 
children, his, her, or their heirs and assigns for ever, 
and if more than one in equal shares as tenants in 
coDMnon." 

Now this gift to the other children, thus engrafted Cfosb limi- 
on the estate in fee limited to the use of each child, is ^^ ^^ 
not by way of remainder either vested or contingent. "^ ^y "^ay of 
It operates so as to defeat and destroy in a given event, ^ ^^^' 

namely, death in infancy, the estate originally vested 
in the child by virtue of the limitation in the child's 
favour of a use in fee simple. This limitation over is 
an example of a springing or shifting use, which may 
have effect in a deed when lands are conveyed to one or 
more persons and their heirs to uses turned into legal 
estates by virtue of the Statute of Uses. A similar 
limitation in a will, with or without the intervention of 
uses, may also take effect by way of executory devise. 
But in a deed at the conunon law, when the Statute of 
Uses is not employed, no such effect can be produced. 
At the common law an estate once vested must remain, 
and caimot be defeated, except by a condition of which 
only the grantor or his heirs can take advantage (A). 
In our settlement, however, we have availed ourselves 
of the Statute of Uses, and the effect of this shifting of 
the estates away from all who die in infancy will be 
that ultimately the whole will accrue to those only who 
being sons attain twenty-one, or being daughters attain 
that age or many. 

In the limitation which I have just read the phrase 

(A) AnU, p. 21. 
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Other or 
others not 
survivord or 
survivor. 



Aconiing 
shares. 



" to the use of the other or others of the said children," 
is more accurate than the phrase "to the use of the 
survivor or survivors of the said children." Those who 
are intended ultimately to take the whole are always 
others, but they are not necessarily survivors. Thus a 
son may attain twenty-one and die during the minority 
of some other child. His infant brother or sister may 
then die in infancy; and a share of the share of such 
infant brother or sister ia intended to pass to each of 
the sons who has then already attained twenty-one, 
whether then living or not, in addition to those who 
may thereafter attain that age. The accruing shares 
ought to be expressly limited over along with the 
original shares, in order to avoid all doubts; although 
a benignant interpretation may, in some cases, per- 
haps read the word " shares " as comprising all shares, 
whether original or accruing. 



To children 
as tenants in 
common in 
tail with 
cross-re- 
mainders. 



Another not unusual mode of limitation is to give 
the children estates in tail (i) as tenants in common, 
with cross-remainders among them on the death and 
failure of issue of any child, to the use of the others as 
tenants in common in tail. The advantage of this plan 
is, that in case a child attains twenty-one and then dies 
without issue, and without having barred the remain- 
ders over, which he may do with the consent of the 
tenant for life as protector (^), his share virill accrue to 
the other children in equal shares; whereas, had his 
estate been an estate in fee simple, according to our 
former plan (/) it would have been disposable by the 
child, when of age, either by deed or by his will, and in 
default of any such disposition it would have descended 
on his father, if living, as his heir at law, or, if the 
father were dead, then on the eldest brother as the next 
heir at law. The disadvantage of the plan is, that no 



(i) See Lectures on the Seisin 
of the Freehold, pp. 160 et aeq. 



(A) Ibid., pp. 161, 173 et aeg. 
(/) Ante, p. 199. 
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child can dispose of his or her shore for an estate in fee Disadvantage 
simple without the expense of a deed enrolled in the ^ 

Chancery Division of the High Court under the Act for 
the abolition of fines and recoveries and for the substi- 
tution of more simple modes of assurance (m). If the 
estate tail is still in remainder, the consent of the first 
tenant for life or for years determinable on life under 
the same settlement must be obtained in order to do 
more than bar the issue of the tenant in tail (n). Such 
tenant for life or for years determinable on life is the 
protector of the settlement; and without this consent Ck)iiBentof 
of the protector, the remainders over expectant on the P'^*^*^^- 
determination of the estate tail cannot be barred. But 
if the estate tail is in possession so that there is no 
protector, the tenant in tail may by himself convey the 
fee simple of his own share, just as if he were seised in 
fee; the deed being always enrolled in the Chancery 
Division of the High Court within six calendar months 
after its execution. I explained this subject more at 
large in my 10th and 11th Lectures on the Seisin of 
the Freehold (o). 

The limitation to the use of the children as tenants Form of limi- 
in conunon in tail with cross-remainders may be in the ^"^L^ 
following form, which you will note extends as well to tenants in 
any shares which may accrue as to the original share of ^^^"^ 
each child : — " To the use of all and every the child and croM-remain- 
children of the said A. B. (the intended husband) by 
the said C. D. (the intended wife) and the heirs of his, 
her and their body or respective bodies, and if more 
than one in equal shares as tenants in common. And 
in case of the failure of the issue of any one or more of 
the said children, then as to as well the original share 
or shares of the child or children whose issue shall so 
fail as to the share or shares which may accrue to him, 

(m) Stat. 3 & 4 Will. IV. o. 74. the Freehold, pp. 181, 182. 
(fi) Leotnres on the Seisin of (o) Ibid., pp. 149, 169. 
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her, or them, or the heirs of his, her, or their body or 
respective bodies, under this present clause, to the use 
of the other or others of the said children and the heirs 
of his, her, and their body or respective bodies, and if 
more than one in equal shares as tenants in common." 
The following words may also be added: but they axe 
more by way of explanation than absolutely necessary. 
''And if all the said children but one shall die without 
issue, or there shall be but one such child, then, as to 
the entirety of the said premises, to the use of such one 
or only child and the heirs of his or her body." 



Crofl8-re- 
maindersof 
estates tail 
are striotlj 
remainders. 



This clause, as you see, is very similarly worded to the 
limitation over of estates in fee simple in the event of 
any child dying, being a son under twenty-one, or 
being a daughter under twenty-one and without having 
been married {p). But cross-remainders of estates tail 
are remainders in the strict sense of the word. The 
limitation of a cross-remainder does not defeat, or 
destroy, or lessen in any way the original estates in tail 
previously limited. If a child to whom an estate in fee 
simple has been given dies at the age of seven years, his 
estate in fee simple remains and' descends to his heir at 
law, unless it is cut short by a shifting use in a deed, 
or by an executory devise in a will. But if a chUd to 
whom an estate in tail has been given dies at the age 
of seven years, his estate tail ipso facto ceases, he. having 
left no issue to inherit it. And a remainder may con- 
sequently be added to take effect on the determination 
of an estate tail. Where there are cross-remainders in 
tail, each living child has a vested estate tail in his own 
original share, and also a vested estate tail in remainder 
expectant on the decease and failure of issue of every 
other child in a share, according to the number of 
children, of the share of every other child. The effect 



{p) Ante, pp. 200, 201. 
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of a clause of cross-remainders of estates tail may also Gross-re- 

possibly last for ages. If any child has issue, his estate, S^ofa^^ 

if not barred by any disentailing deed, goes on and 

descends to his issue to all generations, according to the 

rules of inheritance. When his issue are all dead, but 

not before, the estate tail comes to its natural tormina* 

tion; and the next estate in remainder then becomes an 

estate in possession. The usual words for creating a Words used 

vested remainder next after an estate tail are " in y^tedre- ^ * 

default," or " for want," or " on failure " of such issue, mainder after 

Thus a limitation to the use of A. and the h^irs of his 

body, and for want of such issue to the use of B. and 

his heirs, gives to B. a vested estate in fee simple in . 

remainder immediately expectant on the determination 

of A.'s estate tail. But this remainder, though a vested 

estate, is liable to be cut off and barred or destroyed at 

any moment by A. executing a disentailing deed duly 

enrolled under the Act for that purpose. 

It is a rule that in a deed cross-remainders in tail Cross-remain- 
must be expressed and cannot be implied, whilst in a J^^^ ^" 
will they are often implied, when such an implication deed, 
would carry out the apparent intention of the testator. 
But although this rule is well established, yet the ex- 
pressions in a deed may be more or less distinct. And 
in a modem case the Court of Exchequer held expres- 
sions in a deed to be sufficient to carry shares that had 
accrued, as well as original shares, by way of cross- 
remainder; overruling a prior decision of Sir John Leach, 
when Master of the Bolls, who took a more strict view 
of this rule of construction. The case in the Exchequer 
to which I refer is that of JDoe d. Cliji v. Birkhead {q). Ihe v. Birk' 
And the case which it overruled is that of Edwards v. „ ' , 

JSdwttrdi T. 

Alliaton (r). AUUUm, 

{g) 4 Exch. 110. (r) 4 Kuas. 78. 
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Hotchpot in- 
appropriate. 



Advance- 
ment. 



Maintenance. 



A clause of hoix^pot(«), which is appropriate and 
easily worked where the settlement is of money or stock, 
is not so appropriate in a settlement of land not directed 
to be sold, and should be omitted. But in this case it 
should be borne in mind, in the event of the exercise 
by the parents, or the survivor of them, of their powers 
of appointment in favour of any child, that he or she 
will be entitled, in addition to what has been appointed 
to him or her, to an equal share with the other children 
in the part that remains unappointed. A power of ad- 
vancement of any part of a settled fund, for the purpose 
of putting any child forward in the world, is evidently 
a very appropriate provision in the settlement of money 
or stock. But it is inappropriate in a settlement of 
land ; as a share in a landed estate cannot be applied 
for the purpose intended, otherwise than by being used 
for raising money by mortgage or sale. The mainten- 
ance of the chHdren during their minoriiy may properly 
be left to be taken care of by the 26th section of Lord 
Cranworth's Act, to which I adverted in a former 
Lecture (i). 



Limitation 
over in de- 
fault of 
children. ' 



Difference 
where child- 
ren take es- 
tates in fee 
and where 
they take 
estates tail. 



We now come to the limitation over in case there 
should be no child of the marriage, or none who, being 
a son, should attain twenty-one, or, being a daughter, 
should attain that age or marry under that age. Li 
the present case the property settled being supposed to 
be that of the husband, the limitation would simply be 
to the use of the husband, his heirs and assigns for 
ever. But the nature of this limitation is very diflPerent 
in the two examples of a settlement which I have 
given ; namely, first, in a settlement where the children 
take estates in fee simple, with cross limitations by way 
of shifting use to the other children, in the event of 



(t) Ante, p. 164. (0 Stat. 23 & 24 Vict. o. 145 ; ante, p. 167. 
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any child dying under a given .age, as twenty-one, or 
under given drcumstances, as under twenty-one and 
without having been married ; and secondly, where the 
children take as tenants in common in tail, with cross- 
remainders amongst them. The nature of the limita- 
tion over in these two different cases will be best ex- 
plained by supposing the limitation to be, not to the 
use of the husband, the author of the. settlement, but to 
the use of X., a stranger, his heirs and assigns. 

In the first case, where estates are limited to the use When the 
of the children in fee simple, with cross-limitations by ^ f^^ ® 
way of shifting use amongst them, it is evident that 
imtil a child is bom the estates of the children are con- 
tingent remainders in fee. And the remainder to X. is uitiinate le- 
equally contingent ; for it cannot vest imtil it is known ^J^®' *^^' 
for certain that there wiU be no child of the marriage. 
And this cannot be known so long as both the parents 
are living. When contingent remainders of this sort 
are created, they are called contingent remainders with Contingexit 
a double aspect. In one event, that of there being a ^^^uWe 
child, the fee vests in that child. In the converse event aspect, 
of there being no child, the fee vests in X. But until 
it is known whether there will be a child or not, both 
remainders are equally contingent. An estate in fee 
simple is, as you know, the largest estate which the law 
allows ; and when once it is given, there is nothing left. 
There is not anything remaining, or, in other words, 
there can be no remainder after it. Here we have, 
therefore, two estates for life, namely, in the husband 
and wife successively, and two alternative contingent 
remainders in fee suspended on these life estates. But 
contingent remainders whilst they are contingent are 
not estates. And the law demands that there must be 
a reversion or remainder in fee simple, beyond the life The lerersian 
estates, vested in some person or other. Now when the Ss^^ of. 
use is not disposed of, it results to the settlor and his 
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Besolts to heirs. The consequence is, that, in the case we have 
^ ^^' supposed, until a child is bom, and so long as it is un- 

certain which alternative contingent remainder wiU take 
effect, the use of the reversion in fee results to the hus- 
band as settlor {u) ; and he becomes seised, not only of 
his life estate under the settlement, but also of the 
reversion in fee in the settled lands, expectant on the 
decease of his wife and himself. This is a very curious 
feudal doctrine. One would naturally have supposed 
that the lands having been given away, both in the 
event of there being a child and in the event of there 
being none, there was nothing left to belong to any- 
body. But the law holds otherwise ; and whilst it 
allows you to create a contingent remainder, it still 
clings to its vested estates, and will not part with any 
vested estate until some other vested estate comes in in 
its stead. 



Example of A good illustration of this doctrine is afforded by the 
fee subject to ^^fle of Egertoji V. Massey (x). In this case the altema- 
contmgent ^^yQ contingent remainders in fee were created by a 

remainderB in ^ *^ 

fee. will, and were destroyed by the merger of the life estate 

JEff&rton V. on which they depended in the ultimate vested reversion 
assey. .^ j^^ ^j which I have just spoken. The destruction of 

contingent remainders in this manner is now prevented 
by the Act to amend the law of real property (y). But 
the doctrine that there still remains a vested reversion 
in fee, notwithstanding a contingent remainder in fee 
with a double aspect has been created, is still part of 
the law of real property. The case was this : — ^Elizabeth 
Glover, by her will, dated in 1786, devised a messuage 
and premises called The Asps to her niece Eunice 
Highfield for her life, and after her decease to her 
children as she should appoint by deed or will, and in 
default of appointment to her children living at her 

(u) Ante, pp. 17, 19. (y) Stat. 8 & 9 Vict. c. 106, s. 8 ; 

Ix) 3 C. B., N. S. 358. ante, p. 186. 
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decease, and to the issue of such of them as should be 
then deady the issue taking only their parent's shore as 
tenants in common in fee. And for want of such issue 
she deyised the premises to her nephew Peter -Highfield 
in fee. And she gave and bequeathed all the residue 
and remainder of her estate and effects unto her niece 
Eunice Highfield, her heirs and assigns for ever. The 
testatrix died in 1789. Eunice Highfield never married, 
and consequently never had a child. On the death of 
the testatrix she entered into possession of The Asps. 
And on the 1st and 2nd of October, 1832, she executed 
indentures of lease and release, by which she conveyed 
The Asps unto and to the use of one Peter Jackson, his 
heirs and assigns, in trust for herself in fee. She died 
in December, 1855. Meantime Peter Highfield, to 
whom, as you may recollect, the property was devised 
for want of any child or issue of Eunice Highfield, 
having survived the testatrix, died in 1827, having made 
a will, whereby he devised the property to the plaintiffs 
in the action. The defendants claimed under Eunice 
Highfield and Peter Jackson, her trustee. The court 
gave judgment for the defendants. They held that, 
after the two alternative contingent remainders in fee 
had been created to the issue, if any, of Eunice High- 
field on the one hand, and to Peter Highfield on the 
other hand, there still remained in the testatrix the 
reversion in fee of this very property; a reversion which, 
if undisposed of, would have descended to the heir at 
law of the testatrix. But they held that it was disposed 
of, and disposed of in favour of Eunice Highfield, by 
the gift to her in the will of all the residue of the estate 
of the testatrix, a construction which the testatrix herself 
probably little dreamt would be put upon her words. 
Eunice Highfield, therefore, had not only her life estate, 
but also the vested reversion in fee in the same property. 
And when she, being still a spinster, conveyed the 
property to Peter Jackson, the life estate merged in the 
w.s. p 
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reversion in fee, and the oontingent remainder to Peter 
Eighfield was destroyed. 

Contingent It may be asked why the oontingent remainder to 

notdeetroved Peter Highfield was not destroyed the moment after 
by immediate jtj^q decease of the testatrix ; for that moment the rever- 
estato. sion in fee was given to her; so that she had both a life 

estate in The Asps, and also the immediate remainder in 
fee expectant on her own decease. The answer given 
is, that this would have destroyed the contingent re- 
mainders in their inception, and the law would not so 
totally defeat the intention of the testatrix (s). The 
law, in fact, seems to have treated contingent remainders 
as fair sport for lawyers. To destroy them at once 
would have been like shooting a fox. No ; they were 
allowed proper law, after which they might fairly be 
destroyed. And even now, when forfeiture, surrender, 
or merger of the particular estate of freehold cannot 
destroy them, yet a chance of beholding their destruc- 
tion still remains, if they are not ready to vest the 
moment the particular estate determines (a). 

In the case we have put, then, of a limitation to the 

use of the children of the marriage in fee, with 

Where an ultimate limitation, in default of children of the 

t^^infee marriage, to the use of X. in fee, X. takes a contingent 

ultimate limi- remainder in fee, which vests in him in fee, if there are 

tingent. " ^0 children; until which time of vesting the use results 

to the settlor and his heirs. If, however, a child should 

be bom, an estate in fee immediately vests in that 

child. Should he die under age, and should there be no 

other child, then X. is still to take. But in this case 

X. takes by way of shifting use. The fee which had 



(z) Feame on Contingent Re- 
mainders, pp. 341 et teg. 

(tr) But see now stat. 40 & 41 



Vict. c. 33; Lectures on the Seisin 
of the Freehold, Appendix (B), 
p. 205. 
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already vested in the oliild is shifted from him and 
vested in X. 

In our second ease of the children taking estates in Where chil- 
tail with cross-remainders, the limitation in default of estates tdl 
such issue to the use of X. in fee gives him a vested jiitimate 
remainder, which is not and never was destructible by reeted. 
the same means as a contingent remainder; although it 
is liable to be defeated or barred by a disentailing deed 
executed by the tenant in tail. 

Powers of leasing and sale and exchange, of which 
more hereafter, and a power to appoint new trustees, 
with covenants for the title, bring our Settlement to an 
end. 

In my next Lecture I hope to speak of those family 
settlements in which lands are settled on the eldest sm. 



p 2 



212 



SETTLEMENTS 



Family 
settlements. 



LECTUEE XV. 

We now come to the consideration of those family 
settlements, the object of which is to retain estates in 
the family, so far as the law will allow, by settling 
them upon the eldest soUy with portions for the younger 
children, and annuities by way of jointure to the 
widows of the respective tenants for life. 



Life estates 

given to aU 
ving per- 
sons. 

Estates tail 
given to un- 
born children. 



A real settle- 
ment. 



This is effected in a manner which I partially ex- 
plained in my first course of Lectures (a). The pbjeot 
being to continue the estate in the family for as long 
as the law will allow, life estates are given to aU 
persons in being, through whom the devolution of the 
property is intended to pass ; and, with regard to those 
who are unborn, estates in tail male or in tail general 
are given to them, which are contingent remainders 
until they are bom, but which, after the birth of the 
respective owners, become vested estates in tail male or 
in tail. In these cajses it is not usual to vest the whole 
fee simple in the trustees (6). The legal estate is given 
directly to the several tenants for life and in tail, by 
means of uses executed by the Statute of Uses(c). The 
settlement is also a real settlement and not a personal 
settlement {d). It is true that there is usually a power 
of sale, but the real character of the settlement is pre- 
served by directing that the money to arise from any 
sale shall be laid out in the purchase of other lands, to 
be settled to the same uses, as we shall hereafter see 
more particularly. This is sufficient in equity to turn 



(a) Lectures on the Seisin of 
the Freehold, pp. 170 et aeq, 
{b) See ante^ p. 63. 



{c) AnUf p. 1. 

(d) See ante, p. 123. 
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the money which may arise from any sale into real 
estate, so that what is dealt with in suoh a settlement is 
real estate throughout. 

The simplest form of such a settlement is a grant of Simple form 
the lands to one or more persons and their heirs, to the ^ent on" 
use of the intended husband, if it be a marriage settle- ^^^^ «>ii. 
ment, after the marriage, for his life, with remainder to 
the use of his first and every other son, severally and 
successively, according to seniority, and of the several 
and respective heirs male of the body and bodies of such 
first and every other son, the elder of such sons and the 
heirs male of his body always to be preferred to the 
younger of such sons and the heirs male of his body. 
These limitations are shortly called ^' To the use of the 
first and other sons successively in tail male.'' In this 
case the father, being tenant for life, cannot do more 
than dispose of his own life interest in the property. 
And so long as all the children are under age, no dis- 
position can be made of the fee simple. When the 
eldest son attains twenty-one, he may, if he pleases, 
without the consent of his father, turn his estate in tail 
male into a base fee j or an estate to endure so long as Baaefee. 
his own issue male endure, but no longer. And in 
order to effect this, he, in former days, levied a, fine {e) ; 
and, now that fines are abolished, he makes a grant by 
deed, inrolled in the Chancery Division of the High 
Court within six calendar months. This is done under 
the provisions of the statute, which I explained at 
length in my first course of Lectures (/), namely, the 
Act for the abolition of fines and recoveries, and for 
the substitution of more simple niodes of assurance (g). 

But with the consent of his father as protector of the Protector, 
settlement under that statute, the eldest son is enabled 

(0) Leotures on the Seisin of (/) Ibid, pp. 182, 183. 

the Freehold, pp. 169, 172. (jr) Stat. 3 & 4 WiU. IV. c. 74. 
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to bar his estate in tail male, and to create an absolute 
estate in fee simple in remainder^ expectant on the 
decease of his father, by the execution of a deed of 
grant, to be inrolled within six calendar months under 
the provisions of the Act (A). It thus follows, that the 
father and son, when the son is of age, have again 
between them an absolute power of disposition over the 
whole estate. For the life estate of the father, and the 
estate in fee simple in remainder of the son, into which 
his estate tail has thus been turned, constitute together 
the whole fee simple. You will observe that it follows 
that, in a case of this sort, a life in being and twenty- 
one years after is the utmost limit for which the pro- 
perty is tied up. And it has been said by eminent 
Origin of rule authorities (t), and I believe it is the case, that this 
^^^^' circumstance it was which induced the court ultimately 
to lay down the rule, that no property, whether real or 
personal, can now be settled in such a way, as in any 
event to exceed the period of a life or lives in being 
and twenty-one years after, including the period of 
gestation, if gestation should actually exist. But it 
has been decided that the term of twenty-one years 
need not necessarily be co-existent with the minority of 
some owner, but may be an absolute term. This is a 
subject which I spoke of in my second Lecture (A). 
However we have now, in the case supposed, the father 
and son together entitled to the property, with an 
absolute power to dispose thereof. The son has come 
Re-setdemeiit of age, and is about to be married. This opportunity 
coming of^ ^ *^®^ taken to make a re-settlement of the family 
*fir©. estate. Of course the provisions of any re-settlement 

vary very much according to the circumstances of the 
family; but the general idea usually is, to keep the 
estate in the family as long as possible, and at the 

(A) Lectures on the Seisin of (i) See Principles of the Law 
the Freehold, pp. 181 et seq. of Real IVoperty, p. 318, 12th ed. 

{k) Ante, pp. 29 ct 9tq, 
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same time to make necessary provision for the widow 

of the son, and for his younger ohildren, assuming 

that the widow and younger children of the father are 

abeady provided for. A disentailing deed is then exe- Disentailing 

outed by the son, with the consent of his father as the 

protector. And it is usual to call into operation the 

Statute of Uses, by the father and the son, with his 

consent, uniting to grant the estate to A. B. (who may 

be anybody, and is frequently the family solicitor) and 

his heirs, to such uses as the father and son shall by Joint ap- 

JJ..X1 'A j»j^ij_j I- 'A. pointment of 

deed jomtly appomt; and, m default of such appomt- father and 
ment and subject thereto, to the uses to which the pro- ^^' 
perty stood settled prior to the disentailing deed. This 
is a short deed, and, as inrolment is expensive, it is 
desirable that it should be so. It confers upon the 
father and son together, though not on one of them 
independently of the other, an absolute power to dis- 
pose of the whole property, by executing a deed of 
appointment of the use of the property; which use, 
when appointed, becomes, by virtue of the Statute of 
Uses, a legal estate, or any number of legal estates, 
according to the uses set forth in the appoiniment. 

The settlement is usually effected by means of the 
exercise of this joint power of appointment, by a deed, 
frequently dated the day following the disentailing 
deed. The father and son, by deed, referring to the 
power, and in exercise of it, appoint that the estates 
shall remain to the uses thereinafter expressed. Now 
the first provision usually is a rent-charge to the son. Rent-charge 
during the joint lives of himself and his father, for his hia^fathOT?^ 
own maintenance and support and that of his wife and ^®- 
family, during the lifetime of the father. This rent- 
charge is created by way of use, under the 4th and dth 
sections of the Statute of Uses, which I endeavoured to 
explain in my fifth Lecture (/). The father and son, in 

(/) Ante, pp. G6 et icj. 
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exercise of their power, jointly appoint that the estates 
shall remain to the uses alpeady subsisting until the 
solemnization of the intended marriage; and from 
and immediately after the solemnization thereof, then 
to the use and intent that the son shall thenceforth, 
during the joint lives of himself and his father, reoeiye 
out of the premises the yearly rent-charge agreed on, 
payable quarterly on the usual quarter-days. This 
rent-charge is secured by powers, also limited by way 
of use, of distress, in case the rent-diarge should be 
unpaid, say for twenty-one days; and also of entry and 
receipt of the rents and profits, in case it should be at 
any time unpaid for a further period, say for forty 
Rent-cliarges days. There is also usually a further rent-charge of a 
smaller amount to the intended wife of the son, if she 
should be left a widow in the father's lifetime, during 
the joint lives of herself and the father, limited by way 
of use, like the son's rent-charge, and with the like 
powers, also limited by way of use, for securing the 
same. After the death of both father and son she has 
usually a rent-charge of a somewhat larger amount 
limited to her during the rest of her life, and secured in 
Jointure. the Same way. This is for her jointure (w), and is 
usually expressed to be in bar of her dower and free- 
bench out of her husband's freehold and copyhold or 
customary estates. And, in order the better to secure 
these rent-charges it is usual to limit the estate, subject 
To trustees to these rent-charges, to the use of trustees, their 
seciu^ executors, administrators and assigns, for the term of, 
rent-charges, g^y 200 years, without impeachment of waste, upon 
trusts for better securing the rent-charges, which trusts 
are set out at length in a subsequent pao* of the settle- 
ment. Subject to these rent-charges and to the powers 
and term of years for securing the same, the property is 
then limited to tlie use of the father and his assigns during 
Father for his lifsy generally without impeachment of. waste, in 

life. 

(m) Ante, pp. 76 ct seq. 
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restoration of the life estate limited to him under the 
previous settlement, and of the powers to suoh life 
estate appendant or annexed. After the decease of the 
father a further term may be limited to other trustees, 
say for 99 years, upon trusts for securing a yearly sum 
by way of pin money (w) for the son's wife. Subject to Pin money, 
this term, the property is then limited to the use of the Q(m for life. 
son and his assigns during his life^ generally without 
impeachment of waste ; and after his decease, subject to 
the wife's jointure, and to the term and to the trusts 
thereof for securing the same, there is usually a 
limitation to other trustees, their executors, administra- Term for por- 
ters and assigns, for a long term of years, say 1,000 *^^°** 
years, to commence from the death of the survivor of 
the father and son, without impeachment of waste, upon 
trusts for securing portions for the younger children, 
which trusts are subsequently set out at length. Sub- 
ject to these charges, and to the terms of years which 
are the machinery used for securing the same, the use 
of the property is then limited as follows : — To the use of Rrafc and 
the first and every other son of the son by his intended tail^uS^ ^ 
wife or any future wife, severally and successively and 
in remainder one after the other, according to their 
respective seniorities, and of the heirs male of their 
respective bodies ; the elder of such sons and the heirs 
male of his body being always to be preferred to the 
younger of such sons and the heirs male of his body. 
This is usually by no means the end of the settlement. 
The next remainder to follow depends upon the state 
of the family. If, in addition to the eldest son, there 
are other sons living, the property is usually settled, by 
way of use, in the same manner, to the use of the second Seoond son. 
son and his assigns during his life^ without impeachment 
of waste; with remainder to the use of his first and 
other sons, severally and successively in tail male as 
before. And in default of such issue, to the use of the 

(ft) AnU^ p. 120. 
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third son for life, with remainder to the use of his first 
and other sons suocessivelj in tail male in like manner, 
and so on. Or, perhaps, to daughters, in default of sons, 
either according to seniority or a^ tenants in common 
in taU, with cross-remainders between them, with an 
ultimate remainder to the use of the settlor, his heirs 
and assigns for ever. If the settlement extends beyond 
the sons of the settlor, there may be a direction to 
assume the natne and arm^ of the settlor, with a shifting 
clause to cause a forfeiture of the estates of those who 
may refuse or neglect to attend to the direction. Or 
there may be a shifting clause on the accession of a 
title or of other estates. This is an outline of the 
settlement so far as the legal estates thereby limited are 
concerned. 



Trusts of 
terms. 



For securing 
rent- charges. 



Then follow the declaration of the trusts of the 
several terms of years previously limited to different 
sets of trustees. The trusts of the first term of 200 
years are for more effectually securing the rent-charges 
to the son and to his intended wife, should she survive 
him, during the life of the father and also after his de- 
cease. These trusts are very seldom called into action. 
The trusts are to permit the person or persons for the 
time being entitled in remainder immediately expectant 
on the determination of the term, to receive the rents and 
profits of the premises until default is made in payment 
of the rent-charge or some part thereof. As the rent- 
charge is usually paid as it falls due, this is the only 
trust that is usually exercised, and it leaves the bene- 
ficial enjoyment of the premises in the same state 
exactly as it was before. The trust, however, goes on 
to provide for the event of non-payment of the rent- 
charge for a longer period stUl than that on which the 
power of distress and the power of entry and receipt of 
rents and profits are limited to arise. The first of these 
is generally limited to arise at the end of twenty-one 
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days, the second at the end of forty days. And the 
trusts to enforce payment by means of the term of 
years are usually limited to commence in the event of 
default of payment by the space of sixty days. The 
trust then is by and out of the rents and profits of the 
premises comprised in the term, or by mortgage of the 
premises, and sometimes by sale of the premises for all 
or any part of the term, or by the sale of the timber or 
minerals, if any, thereon, to raise the rent-charge and 
all arrears and all costs and expenses, and to pay the 
same accordingly; and to pay the surplus, if any, of 
the money raised to the person or persons entitled in 
remainder immediately expectant on the determination 
of the term. Subject to these trusts, the trust is to 
permit the rents and profits of the premises, or so much 
thereof as shall not be required for the above purposes, 
to be received by the person or persons for the time 
being entitled to the premises in remainder immediately 
expectant on the determination of the term. The 
trusts of the term of ninety-nine years for securing 
the wife's pin money are of a similar character. 

The trusts of the term, generally a long one, such as TroBts of 
1,000 years, for securing portions for the younger ^^^j^^ orpor- 
ohildren, vary very much with the size of the estates 
and the position of the family. You will observe the 
position in which the term is placed. It follows the 
life estate of the son, the intended husband, and it pre- 
cedes the estate in tail male limited to the eldest son 
who may be bom. So that the eldest son, when bom, Portions 
takes the estate tail subject to the portions of his sisters t^^wJ'^ 
and younger brothers; and no disentedling deed that he prior to eldest 
can execute can cut off these charges, because they tail, 
are prior to the estate tail, and are not to take effect 
either after the determination or in defeazance of the 
estate tail of the eldest son. The sums secured for 
portions are usually so much, say 5,000/., if only one 
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Copyholds If copyholds axe settled, they axe usually surrendeied 

settled. ^ |.j^^ ^^ ^1 ^j^^ trustees, their heirs and assigns, ac- 

cording to the custom of the manor, upon trusts to 
correspond as nearly as may be to the uses declared of 
the freehold property, but so as not to increase or 
multiply the charges or the powers of charging of 
annual or gross sums upon the premises. The trustees 
Legal estate ^ then admitted tenants on the court rolls of the 
mjthe trus- ma^or, and acquire the legal customary seisin as joint 
tenants in fee. The rights of the beneficiaries are, 
therefore, equitable and not legal estates, as in the case 
of the freeholds. As the Statute of Uses does not 
apply to copyholds, it is impossible to settle the legal 
estate in copyholds, with powers of leasing, sale, &o., in 
the same manner as freeholds may be settled. It is 
found, therefore, to be best to vest the whole customary 
fee simple in the trustees, and to clothe the legal estate 
thus vested in them with trusts and powers to corre- 
spond with the uses and powers limited as to the free- 
holds. When there are charges of annual sums by 
way of pin money, jointure, or otherwise, or of gross 
sums for portions or otheirwise, or powers to charge 
such annual or gross sums, it is usually said, by way 
Charges not of precaution, that the trusts by reference shall not 
*li^"^'^*^" iiioreafi© the charges or powers of charging, that is, 
for example, that the widow shall not have one jointure 
out of the freeholds, and another jointure of the like 
amount out of the copyholds. The intention simply is, 
that the addition of the copyholds shall give an in- 
creased security for the charges, but not increase their 
amount. But in the absence of any express words nega- 
tiving an increase of the charges, a construction, the 
effect of which is to double the charges, will not be put 
upon ordinary words of reference, such duplication of 
charges not being ordinarily the intent of the parties (p). 

[p) EindU V. Taylor ^ 6 De Gex, M. & G. 577; BaaJictt v. Lodge, 
23 Bear. 138. 



ON ELDEST SON. 223 

If leaseholds for years or leaseholds for lives are LeasehoiaB 
settled, they also are usually assigned to trustees, upon uves a^S. 
trust, in the first place, to renew the leases, if renew- 
able; and, subjeot thereto, upon suoh trusts as will 
correspond with the uses before declared of the freehold 
premises, and so as not to increase or multiply charges 
or powers of charging; with a provision that the lease- 
holds for years shall not vest absolutely in any tenant 
in tail who shall die under the age of twenty-one years 
without leaving issue inheritable under the entail. 
Leaseholds for years are not within the Statute of Uses. 
They are even incapable at law of being conveyed so as 
to vest them in a person for his life, and after his 
decease in another person absolutely. This may be 
done by will by way of executory bequest. But by 
deed it cannot. So that the only way by which land 
held for a long term of years can be vested beneficially 
in A. for his life with remainder to B. absolutely, is to 
assign it to a trustee or trustees in trust for A. for his 
life, and after his decease in trust for B. In the 
present case, therefore, the leaseholds for years are 
assigned to trustees. This vests the whole legal estate 
in tilie trustees absolutely as joint tenants. The trusts 
and powers correspond with the uses and powers as to 
the freeholds. But a difficulty arises from the fact that 
you cannot have an estate tail in property held on a 
lease for years. A term of years, by which is meant 
the property in lands held for a term of years, is not 
and cannot be at law the subject of any estate, whether 
for life, in tail, or in fee. It is accounted a mere 
chattel. And a gift of a chattel to any man in terms 
which, if it were freehold land, would vest in him an 
estate tail, simply gives him the absolute interest. If, 
therefore, leaseholds held for a term of years are given 
to the first or eldest son of A. and the heirs or heirs 
male of his body, or to trustees in trust for the first or 
eldest son of A. and the heirs or heirs male of his body. 
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the eldest son will take absolutely in the former case at 
law, in the latter in equity. Should he die under age, 
his absolute interest will not oease, but will devolve ou 
the administrator of his effects in trust for his next of 
kin. Now the father, if living, is the sole next of kin 
of any person who dies unmarried and without issue. 
In order, therefore, in such an event, to carry the 
leaseholds to the next eldest son and to prevent their 
going at once to the father, it is provided that they 
shall not vest absolutely in any tenant in tail who shall 
die under age without leaving issue inheritable under 
the entail. The trust, therefore, does not absolutely 
dispose of the leaseholds until some tenant in tail of the 
freeholds attains twenty-one, or dies under that age 
leaving issue inheritable under the entail. In the 
latter event the leaseholds still vest absolutely in the 
tenant in tail of the freeholds, but his issue take them 
as his next of kin; for, being an infant, he cannot make 
a will. He must needs die intestate; and his children 
take all his personal estate as his next of kin. His 
widow, if living, will take a third, no doubt; and if 
there should be more children than one, they wiU take 
the other two-thirds equally. But no trust can be 
framed which wiU bring the beneficial ownership of the 
freeholds and leaseholds more nearly together. Both 
leaseholds for years and leaseholds for lives are some- 
times renewable on payment of a fine either fixed or 
arbitrary. In these cases the general rule is, that, as 
between the tenant for life and the remainderman, each 
contributes a share towards the fine and expenses of 
renewal, according to the time of his actual enjoyment 
of the renewed term. 



Leaseholds 
for Uves. 



Leaseholds for lives are differently situated from 
leaseholds for years. If you give leaseholds for lives 
to A. and the heirs or heirs male of his body, he does 
not take the whole absolutely, as in the case of lease- 
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holds for years. He takes what is called a qium estate Qnaai estate 
tally or qtiasi estate in tail male (q). This estate, if not 
barred by him, will descend on the heir or heir male of 
lus body, as the case may be. But he may bar his 
quasi estate tail by a simple deed of assignment without 
any enrolment, though not by his will (r) . And if there 
should be a prior tenant for life, his concurrence is ne- 
cessary in order to enable the quasi tenant in tail to 
bar the remainders, if any, and reversion expectant on 
the determination of his estate tail. This doctrine 
seems to have been established in analogy to the old 
doctrine which required the writ of entry for suffering 
a common recovery, in order to bar an estate tail in 
freeholds, to be brought against the person seised of 
the freehold. It has nothing to do with the Act for 
the abolition of fines and recoveries. The tenant for 
life, whose concurrence is required, is, therefore, not 
necessarily the first tenant for life under the same 
settlement; but should be the tenant for life who has 
the legal seisin, whatever may be the origin of his life 
estate (s). 

Sometimes plate, pictures, furniture, and other things 
of a personal nature are intended to go along with the 
family mansion as heir-looms. In this case they are Heir-loomB. 
assigned to trustees upon the same trusts as the lease- 
holds for years; namely, upon such trusts as shall 
correspond with the uses of the freeholds, but so that 
they shall not vest absolutely in any tenant in tail, 
who may die under age, without leaving issue inherit- 
able under the entail. In the absence of this last 
provision, the whole will vest absolutely in the first 
child bom, whether he attains twenty-one or lives only 
for a few days (^). 

{q) Lectures on the Seism of {») Edwardt t. Chatf^rioHy 3 De 

the Freehold, pp. 166, 186. Gez, M. & G. 202. 

(r) Allm V. AUm, 2 Dru. & (0 Foleif v. JiumeU, 1 Bro. C. 

War. 326. C. 274. 

W.S. Q 
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New trasteee. When there is more than one set of trustees in a 
settlement, care should be taken not to give the power 
to appoint new trustees simply to the surviving or 
oontinmng trustee, without specifying of what trust he 
may be the surviving or continuing trustee. The 
power should be given to the surviving or continuing 
trustee of the trust premises, the trustee whereof may 
die, or decline or become incapable to act. The power 

GoTenant for to appoint new trustees is usually followed by covenants 
for the title and for further assurance by the father and 
son. And so ends our settlement. 



title. 



Wliat eldest 
son giveB up 
and what he 
ffams by re- 



Where Bon 
shonld have 
separate soli- 
citor. 



Faientalin- 
fluenoe on re- 
settlement. 



You will observe what it is, in a settlement of this 
kind, which the eldest son gives up, and what it is that 
he gains. He gives up the prospect of being tenant in 
tail in possession, or, in other words, absolute master of 
the whole property, in case he should survive his father. 
He gains a certain annual sum for the maintenance of 
himself and his widow during his father's life, and he 
sees the property secured to his eldest son after his own 
death, with portions for his younger children. The 
son should be fully informed of what he is about to do. 
In the event of the settlement being made on his 
marriage this is generally the case. And marriage is 
of itself a valuable consideration for the settlement. 
When the arrangement is between the father and son 
only, and the father receives any benefit, such as the 
payment of his debts by money raised by a charge on 
the fee simple of the estate, the son should be repre- 
sented by a separate solicitor, so as to have the fullest 
information and guidance; or there may be a danger of 
the settlement being set aside, if the court should think 
that undue influence has been used on the father's part. 
" But if," in the words of Lord Eomilly (t*), " the 
father acquires no benefit not already possessed by him, 



(tt) In Hoghton v. Hoghton, 15 Beav. 305. 
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and if the settlement be a reasonable and proper one, 
the court will support it, even though it may appear 
that some influence was exerted by him to induce the 
son to execute it; and provided also that there was no 
suppression of what is true or suggestion of what is 
false." 

In my next Lecture I hope, in going through our 
settlement more in detail, to speak of the subject of 
WasU in connection with the first life estate in the 
settlement, which is usually limited *^ without impeach- 
ment of waste." 



Q 2 
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LECTURE XVI. 

I MENTIONED in former Lectures that a tenant for life 
was frequently made tenant for life mtkout impeachment 
of waste {a). I propose to devote the present Lecture 
to the subjects of waste and improvement. 



Waste. 



Statute of 
Gloucester. 



Writ of waste 
abolished. 



Action on 
the case. 



Injunction. 



With regard to waste, a tenant for life and a tenant 
for years, when imaffected by any express restraint or 
liberty, appear to be in the same position. The Statute 
of Gloucester (6) provided that a man thenceforth should 
have a writ of waste in the Chancery against him who 
holds, by the curtesy of England or otherwise, for term 
of life, or for term of years, or a woman in dower. 
And he that shall be attainted of waste shall forfeit the 
thing which he has wasted, and moreover shall recom- 
pense thrice so much as the waste shall be taxed at. 
The writ of waste was abolished by the 36th section 
of the present Statute of Limitation (c). It could only 
be brought by the owner of the immediate reversion of 
inheritance, and did not therefore lie when any other 
life estate intervened. But an action on the case in 
the nature of waste is the modem substitute for the old 
writ of waste ; and this action may be brought by any 
person entitled to the premises in remainder or rever- 
sion for life or even for a term of years, if the injury 
be of a permanent nature {d). An injunction may also 
be obtained at any time to restrain the commission of 
waste which may be threatened. 



Timber. 



And first, with regard to timber and trees, oak, ash. 



(a) Ante, pp. 74, 186, 216. 
\b) Stat. 6 Edw. I. c. 6. 



{c) Stat. 3 & 4 WiU. IV. c. 27. 
(V) 2 Wms. Saund. 252, n. 
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and elm axe always timber ; and by custom, in parti- 
cular places, other trees, such as beech, when generally 
used for building {e)j may be timber. But the question 
whether a tree is timber or not is not now very material; 
though in former days, when tithe was taken in kind, 
the question was often of importance. For although 
tithes were taken of saleable underwood, yet no tithe No tithe of 
could be taken of any trees felled that were timber by 
law or custom, and of twenty years growth or upwards. 
It appears to be waste to cut down any tree, whether 
timber or not, which, when cut down, will not grow 
again. Thus, though a fir tree is not timber, it has Eir trees, 
been said to be waste to cut it down to the ground, 
because it will not grow again (/). But it is not waste 
to cut down a willow tree, leaving the stool or but, Willow trees, 
because it will shoot out afresh (g). It is equally waste 
to cut down a timber or other tree, whether it be cut to 
improve the growth of other trees, or because it is so 
ripe that it would take injury by standing. And even 
in the case of a willow or other tree which, when cut, 
will grow up again, it is waste to cut it if it serve for 
shelter for the dwelling-house, or as a support to the 
bank of a stream against the water. It is, of course, 
waste to cut down a fruit tree in a garden. It is said Endt trees, 
in the books not to be waste to cut down fruit trees 
which do not grow in a garden or orchard, but grow 
scatteringly in divers places of the land (h). I think, 
however, that this must be taken of fruit trees evidently 
growing in wrong places, and which interfere with the 
proper cultivation of the land. For I apprehend that 
it would be clearly waste to cut down a fruit tree in 
full bearing in a proper situation, though not in a 

(*) Co. Litt. 63 a ; 2 Bl. Com. (^) rhillippa v. Smith, 14 M. 

281. & W. 589. 

(/) PerBolfe, B., I4M. & W. (A) Kerr on Injunctions, 244, 

593. first ed., dting Bro. Abr. tit. 

Waste, pi. 143. 
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garden or orohard. It is abo waste to stub up a hedge. 
But it is not waste to cut underwood, in due course, 
according to the custom of the country, including young 
trees, for thinning, if such be the custom (i) ; nor to lop 
pollards in due course. Nor is it waste to cut down a 
dead tree (k). And even timber trees may be cut if 
required for, and used towards, the repair of the house 
or the fences. But it is not lawful to cut and sell any 
timber, even with a view of buying with the proceeds 
of the sale other and more appropriate timber for the 
purpose of repairs (/). So boughs may be cut for fuel; 
and timber may be cut down for making or repairing 
instruments of husbandry. The right to take wood 
for the above purposes is called in French estoverSy and 
in Saxon botes ; house-bote, fire-bote, plough-bote, eart- 
bote, and hedge-bote being the right to take wood for 
repairing the house, for firewood, for instruments of 
tillage, and for repairs of fences. When timber is 
blown down or wrongfully cut, the property therein 
vests at once in the owner of the first estate of inherit- 
ance in the land, provided that the tenant in possession 
be not without impeachment of waste. But in modem 
times the Court of Chancery has exercised a beneficial 
jurisdiction in aUowing timber on an estate which would 
t€ike injury by standing to be cut by a tenant for Ufe, 
though not without impeachment of waste, the proceeds 
of the sale of such timber being invested upon trusts to 
correspond with the uses to which the lands are settled. 
So that the tenant for life thus gets the income of the 
money which has arisen from the sale {rn). 



The Settled Estates Act, 1877 (»), expressly em- 



(i) Earl Cowley v. JFelMeyj 35 
Beav. 635. 
{k) Co. Litt. 53 a, b. 
(0 Go. litt. 53 b. 



(m) See Principles of the Law 
of Real Property, p. 25, and 
cases there dted. 

(ft) Stat. 40 & 41 Vict. o. 18, 
8. 16. 
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powers the court, if it shall deem it proper and con- 
Eostent with a due regard for the interests of all parties 
entitled under the settlement, and subject to the pro- 
visions and restrictions in the Act contained, from time 
to time to authorize a sale of any timber (not being 
ornamental timber) growing on any settled estates. 
The purchase-money arising from a sale under this 
Act is to be applied (o), so far as, relates to estates in 
England, in the purchase or redemption of the land 
tax ; and so far as relates to estates in Ireland, in the 
purchase or redemption of rent-charge in lieu of tithes, 
crown rent, or quit rent ; or in the discharge or redemp- 
tion of any incumbrance affecting the hereditaments in 
respect of which such money was paid, or affecting any 
other hereditaments subject to the same uses or trusts ; 
or in the purchase of other hereditaments to be settled 
in the same manner as the hereditaments in respect of 
which the money was paid ; or in the payment to any 
person becoming absolutely entitled. 

With regard to hedges it may be as well to mention, Hedge and 
that where two fields are separated by a hedge and 
ditch, the hedge and ditch both belong to the owner of 
the field on whose side the hedge is. His predecessor 
in title is supposed to have dug the ditch at the ex- 
tremity of his own soil, and in so doing to have thrown 
up the earth dug out on to his own land, rather than 
on to the land of his neighbour ; thus making a bank 
on his own side, on which the hedge was afterwards 
planted (i?). 

When a person is tenant for life tcitkout impeachment Without im- 
of wastBy he has a right to cut timber and other trees in ^aste. ^ 
a husbandlike manner, for his own benefit. The timber 
when cut or blown down will belong to him, and not 

{o) Sect. 34. (p) VowIm v. Miller, 3 Taunt. 

137| 138. 



232 



SETTLEMENTS. 



Equitable 
waste. 



to the owner of the first estate of inheritanoe in the 
land. But there are some trees which he has no right 
Treee planted to cut down. All saplings or iinripe wood, and also all 
ing for orna- trees, whether timber or not, such as fir trees, chestnuts, 
™^*- sycamores or limes, which have been planted or left 

standing for ornament of the house, gardens, park, or 
pleasure-grounds, or for shelter to the house, must be 
preserved, whether they have begun to decay or not. 
The cutting of such trees is called equitable waste; for 
though such cutting was not waste at law, it was waste 
in equity. The Supreme Court of Judicature Act, 
1873 {q)y provides (r), that an estate for life without 
impeachment of waste shall not confer or be deemed to 
have conferred upon the tenant for life any legal right 
to commit waste of the description known as equitable 
waste, imless an intention to confer such right shall 
expressly appear by the instrument creating such estate. 
Waste of this description is therefore now contrary to 
law, as before this Act it was contrary to equity. 



Timber is 
part of the 
inheritance. 



Wof 
Sir Senry 
Englefield. 



Although a tenant for life without impeachment of 
waste may cut the timber for his own benefit, yet the 
timber, whilst uncut, forms part of the inheritance. 
And if the property should be sold in pursuance of a 
power of sale contained in the settlement, and the 
timber taken at a valuation, as it often is, the price of 
the timber must not be paid to the tenant for life, though 
he be without impeachment of waste ; but it must, 
together with the purchase-money for the land, be paid 
to the trustees of the settlement, to be invested by them 
in the purchase of other lands to be settled to the same 
uses. A mistake in this respect once caused the loss of 
a valuable estate, that of White IQiights, near Beading. 
The lands were devised by the will of Sir Henry Engle- 
field to trustees in trust for his eldest son (afterwards 



{q) Stat. 36 & 37 Vict. c. 66. (r) Sect. 25, subsect. 3. 
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Sir H. C. Englefield) for life, without impeachment of 
waste, with remainder to trustees during his life to pre- 
serve contingent remainders; with remainder to the first 
and other sons of his eldest son in tail male, with divers 
remainders over. And the will contained the usual 
power for the trustees, at the request of the person for 
the time being in possession of or entitled to the rents 
and profits of the premises, to sell or exchange the 
premises, and for that purpose to revoke the subsisting 
uses and trosts, and to appoint such other uses as might 
be neoessaiy for any such sales or exchanges. The 
trustees of the will, in intended exennse of this power 
of sale, sold the estate for 13,400/., excltmve of the timber 
thereotif and Sir H. G. Englefield, the tenant for life in 
possession, sold the timber, wood, and underwood to the 
purchaser for 2,448/. Sir H. C. Englefield then died 
without issue, and the next remainderman claimed the 
estate, on the ground that the power of sale had not 
been properly executed, and that the sale was con- 
sequently void, the uses created by the will remaining 
unrevoked. And so it was held by the Court of 
Common Pleas, and afterwards by a court of error. 
You will find the case reported as Cholmeley v. Paxton CholmeUy v. 
in the Common Pleas («), and as Cockerell v. Cholmeley ■^*^'^- 

CockertU v 

in the Court of Error {t). Lord Tenterden, in deliver- cholmeley! 
ing the judgment of the Court of Error, said : " I do Judgment of 
not treat this as a case of fraud, but as a case of failure J^ Tenter- 
of compliance with that condition, on which alone the 
uses mentioned in the testator's will could be revoked, 
and the estate be applied to other uses." The revoca- 
tion could only be made to the end that a conveyance 
might be made of the land. " It is said," his lordship 
ooiftinued, '' that this might be lawfully done (that is, 
that the tenant for life might lawfully sell the timber), 
because the tenant for life without impeachment of 

(«) 3 Bingham, 207. (0 10 Bam. & Ciese. 664. 
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waste might, at law, have out down all the timber trees 
and underwood. It is not material for us to consider 
whether he could by law have out down trees to the 
extent of those which he has sold, because my opinion 
is, that, according to the terms of the testator's will, if 
the tenant for life thought fit to consent that the estate 
should be sold, he was bound to suffer it to be sold in 
the state in which it was at that time, and not to sever 
from it the timber or other trees, but let the whole go 
together." 



Attempt to 
cure defect by 
mveeting the 
price of the 
timber. 



Coeherell y. 
ChohmUy. 



The sale was made in 1783. In the year 1806 Sir H. 
C. Englefield was advised that it was doubtful whether 
he ought to have received the sum of 2,448/., the 
purchase-money for the timber; and in order to remedy 
this defect he invested in the name of Lord Gadogan, 
the surviving trustee of his father's will, a sum of 
consols equal to the amount which 2,448/. sterling 
would have purchased at the date of the sale. After 
his death, and after the adverse decision had been given 
by the courts of law, the purchaser, or rather those who 
claimed under him, filed a bill in the Court of Chancery 
to have the defect in the execution of the power supplied 
by that court, and to restrain proceedings under the 
judgment at law. But here, again, they were unfortu- 
nate; for their bill was dismissed; and the dismissal 
was affirmed by the House of Lords. The proceedings 
are reported under the names of Cockerell v. Cholmeleyy 
in the Court of Chancery (t*) and in the House of 
Lords (a;). The court held that, although it might 
supply a defect in the execution of a power which 
consisted in the want of some circumstance required in 
the manner of execution, as the want of a seal or of a 
sufficient number of witnesses, or where it has been 
exercised by a deed instead of a will; yet here it was 



M 3 Buss. 565; 1 Rius. & My. 418. {z) 1 Clark & Fiii. 61. 
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at law decided that there was no power in the trustees 
to sell the land without the growing timber; and there 
was no authority applying to the case. 



This was undoubtedly a case of great hardship; and Enactment 

in oona< 
quence. 



in order to prevent the recurrence of such a hardship, *^ ^o^^- 



the late Lord St. Leonards procured the following 
enactment to be made. The Act is intituled " An Act 
to amend the Law of Property and to relieve Trus- 
tees" (y), and it enacts (s) that where, under a power 
of sale, a bon& fide sale shall be made of an estate with 
the timber thereon, or any other articles attached there- 
to, and the tenant for life or any other party to the 
transaction shall by mist€ike be allowed to receive for 
his own benefit a portion of the purchase-money as the 
value of the timber or other articles, it shall be lawful 
for the Court of Chancery, upon any bill or claim or 
application in a summary way, as the case may require 
or permit, to declare that upon payment by the pur- 
chaser, or the claimant under him, of the full value of 
the timber and articles at the time of sale, with such 
interest thereon as the court shall direct, and the settle- 
ment of the said principal moneys and interest under 
the direction of the court upon such parties as in the 
opinion of the court shall be entitled thereto, the said 
sale ought to be established; and upon such payment 
and settlement being made accordingly, the court may 
declare that the said sale is valid, and thereupon the 
legal estate shall vest and go in like manner as if the 
power had been duly executed; and the costs of the 
said application, as between solicitor and client, shall 
be paid by the purchaser or the claimant under him. 

It is waste to alter the character of the cultivation of Taming 
the lands, as to turn arable land into pasture or pasture ^|^2|^*^ 

(if) Stat. 22 & 23 Vict. o. 35. {z) Sect. 13. 



SBTTLEHENT8. 

into arable, or to grub up a wood or hedge (a). And 
even a tenant for life witbout impeaohment of waste 
cannot always do these things with impnuitj. For any 
act which amoontfi to malioioufl destruction or wanton 
spoliation of the property oomes within the prinraple of 
ei^nitable waste, and will be restrained accordingly (b). 

With regard to houses EUid buildings it is tcaaie to 
pull them down. It is also permissive waste to allow 
them to become ruinous for want of proper repair. . 
But a tenant for life without impeaobment of waste 
may permit houses or buildings to go to ruin with 
impunity. But he must not wantonly or maliciously 
pull them down. Still less may he pull down or injure 
the family mansion ; for this would be equitable icasfe. 
A leading case on this subject is that of Vane t. Lord 
Saniard [c), decided in 1716. The defendant, Lord 
Barnard, on the marriage of the plaintiff, bis eldest son, 
settled Haby Castle on himself for life without impeach- 
ment of waste, with remainder to bis son the plaintiff 
for life, with remainder to bis first and other sons in 
tail male. Lord Barnard, having, as the report states, 
taken some displeasure against his son, got two hundred 
workmen together, and of a sudden, in a ffew days, 
stripped the castle of the lead, iron, glass doors and 
boards, &o., to the value of 3,000/. But the court, upon 
the filing of the bill, granted an injunction to stay 
committing of waste in pulling down the oaatle; and 
upon the hearing of the cause decreed not only the 
injunction ia continue, but that the castle should be 
repaired and put into the same condition it was in, in 
August, 1714. And for that purpose a commission 
was ordered to issue to ascertain what ought to be 
rep^red, and a master to see it done, at the expense and 
charge of the defendant, the Lord Barnard. And the 
court decreed the plaintiff his costs. 

(a) Co. Litt. 63 b. (f) 2 Vomon, 738. 

(i) Ailf V. Anon, 1 Ves. sea. 264. 



WASTE AND IMPROVEMENTS. 287 

With regard to mere permissive waste, courts of Penmasive 
equity have never interfered ; for what reason it is not ^** ' 
easy to see. But a tenant, whether for life or years, 
whose estate is not given to him without impeaohment 
of waste, is now held, by the better opinion, to be Kable 
at law for permissive waste (d). And the Judicature 
Acts do not seem to me to affect his liability. 

With regard to mines, quarries, brick-earth, and turf Mines, qoar- 
in bogs, the rule is this: — It is not waste to continue "*' *'* 
the working and getting of mines, quarries, briok-eorth, 
and turf in bogs which have been already opened and 
worked and usually got. But it is waste to open a new 
mine or quarry, to dig for brick-earth where it has not 
been dug before, or to cut turf in bogs where it has not 
been cut before. A tenant for life without impeach- 
ment of waste may, however, do any of these things. 
It is obviously, therefore, very much to the advantage 
of a tenant for life to be tenant for life tcithout impeach- 
merit of waste. 

A tenant in tail in possession may commit any kind Tenant in 
of waste, whether legal or equitable. But a tenant in 
tail after possibility of issue extinct stands on a different After poaai- 
f ooting, so far as equitable waste is concerned. I men- g^J^o^ ^^^^ 
tioned in a former Lecture {e) that this kind of tenancy 
arises under such a gift as to a man and his wife and 
the heirs of their bodies. Here, if one of them dies 
without issue, the survivor is tenant in tail after possi- 
bility of issue extinct. It has been decided (/) that 
the survivor, in such a case, is unimpeachable of waste, May oommit 
and that he or she, having cut timber, is entitled to the ^^ waste, 
timber so cut as his or her own property. But such 

(d) Yellowly y. Oower^ 11 Ex. the Freehold, pp. 159, 160, 162. 
274, 293, 294. (/) WiUiafM y. WiUtafiu, 12 

{e) Lectures on the Seisin of East, 209. 
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bntnotequit- suTvivor has HO light to Commit equitable waste {g). 
* ® ^ * In this respect he or she is treated as a mere tenant for 
Kfe. 



Tenant in 
fee. 



Shifting nse 
or exeoatory 
devise. 



TunwY. 
Wright. 



A tenant in fee simple may commit any waste, whether 
legal or equitable. But if his estate in fee be subject 
to be divested, on any given event, in favour of some 
other person, by means of a shifting use in a deed, or 
an executory devise in a will, though he may commit 
legal waste, he will be restrained from committing 
equitable waste. The leading case on this subject is 
that of Turner v. Wright (A). The testator, E.Wright, 
by his will, dated in 1853, devised his mansion-house 
and estates in the county of Lincoln to the use of his 
brother, the Eeverend William Wright, in fee ; but in 
case he should die without leaving issue living at the 
time of his decease, then the testator devised his said 
mansion-house and estates to the use of his sister and 
her assigns during her life without impeachment of 
waste, and from and after her decease, to the use of 
Samuel Wright Turner, Esq., in fee. The testator died 
in 1857, when the Eeverend William Wright, being 
then of advanced age, entered into possession of the 
devised premises; and sometime afterwards cut some, 
and marked for cuttiug other, of the timber upon the 
estates, and advertised a sale of it. Thereupon Samuel 
Wright Turner filed his bill against the Reverend 
William Wright, praying that he might be restrained 
by injunction from cutting down any timber, or, at 
any rate, any ornamental or immature timber, and for 
an account of timber already cut. The case came 
first before Vice-Chancellor Sir W. P. Wood, now 
Lord Hatherley, and is reported in Johnson's Re- 
ports (i). The Vice-Chancellor declared that the 



(^) Per OampbeU, C, 2 De 
Gex, Fisher & Jones, 247. 



(A) 2 De Gex, Ksher & Jones, 
234. 

(0 Page 740. 
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defendant William Wright was entitled to fell all such 
timber on the devised estates as was mature or fit to be 
out, except such as was planted or left standing by way 
of ornament or shelter, with reference to the occupation 
of the mansion-house ; but that he was not entitled to 
out any inmpe timber, or any timber planted or left 
standing for shelter and ornament as aforesaid. And 
this decree was affirmed on appeal by Lord Campbell, 
then Lord Chancellor {k). Here you see that William 
Wright was seised in fee, Bubject to an executory devise 
over in the event of his death without leaving issue 
living at the time of his decease. And it was held that 
he was entitled to commit legal waste, but not entitled 
to commit equitable waste. 

With regard to improvements, the general rule is Improye- 
that not only all repairs which the tenant for life may "*®°**- 
think needful, but also all improvements which he may 
think proper to make, must be paid for by himself, and 
cannot be charged by him on the inheritance of the 
settled lands. 

Li like manner the duty devolves upon him of main- Defenoe of 
taroing the title against adverse claimants ; and if an 
action of ejectment should be brought against him for 
the recovery of the fee simple in possession of the settled 
lands, he cannot charge the inheritance with any share 
of the expenses of defending the action. In this re- Kew enaot- 
speot, however, a beneficial change in the law has ™®^** 
recently been made. The Settled Estates Act, 1877 (/), 
now provides (m) that it shall be lawful for the court, 
if it shall de^m it proper and consistent with a due Prooeedinga 
regard for the interests of all parties who are or may o?t£^Sate^ 
hereafter be entitled under the settlement, and subject m^y ^ 
to the provisioned and restrictions in the Act contained, ^he^^ la 

the inherit- 
(*) 2 Do Gex, Fisher & Jones, (/) Stat. 40 & 41 Vict. c. 18. anoe. 

234. (*w) Sect. 17. 
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to sanotion any action, defence, petition to Parliament, 
parliamentary opposition or other proceedings appearing 
to the court necessary for the protection of any settled 
estate, and to order that all or any part of the costs 
and expenses in relation thereto be raised and paid by 
means of a sale or mortgage of, or charge upon, all or 
any part of the settled estate, or be raised and paid out 
of the rents and profits of the settled estate, or out of 
any moneys or investments representing moneys Uable 
to be laid out in the purchase of hereditaments to be 
settled in the same manner as the settled estate, or out 
of the income of such moneys or investments, or out of 
any accumulations of rents, profits or income. 



Petition to 
Chancery. 



Pennanent So, of late years, very beneficial alterations have been 

^^^''' made in the law, for the purpose of encouraging im- 
provements of a permanent nature, by enabling a tenant 
for life, or other owner having only a limited estate, to 
effect improvements and to charge the amount of the 
cost, with interest, on the settled lands, to be repaid by 
equal yearly instalments during a period of so many 
years. Thus the Act of 8 & 9 Yict. c. 56, enables a 
tenant for life to apply by petition to the Chancery 
Division of the High Court for leave to make the im- 
provements therein mentioned, and to charge the same 
on the inheritance, to be repaid by equal annual instal- 
ments, as therein mentioned. But the principal Act 
Improvement for this purpose now in force is the Improvement of 
1864^^^°*' Land Act, 1864 (»). The improvements under this 
Act are carried on under the superintendence of the 
Inclosure Commissioners for England and Wales. The 
improvement of land within the meaning of the Act 
extends to all or any of the following matters : — 

" 1. The drainage of land, and the straitening^ widen- 
ing, deepening, or otherwise improving the drains, 



Sic. 



(f») Stat. 27 & 28 Vict. c. lU. 
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streams and watercourses of any land. 2. The irriga- 
tion and warping of land. 3. The embanking and 
weiring of land from the sea or tidal waters, or from 
lakes, rivers, or streams in a permanent manner. 4. The 
inclosing of lands, and the straitening of fences and Sie. 
re-division of fields. 5. The reclamation of land, in- 
cluding all operations necessary thereto. 6. The making 
of permanent farm roads and permanent tramways and 
railways and navigable canals for all purposes connected 
with the improvement of the estate. 7. The clearing 
of land. 8. The erection of labourers' cottages, farm- 
houses, and other buildings required for farm purposes, 
and the improvement of, and addition to, labourers' 
cottages, farmhouses, and other buildings for farm pur- 
poses already erected, so as such improvements or addi- 
tions be of a permanent nature. 9. Planting for shelter. 
10. The constructing or erecting of any engine-houses, 
waterwheels, saw and other mills, kilns, shafts, wells, 
ponds, tanks, reservoirs, dams, leads, pipes, conduits, 
watercourses, bridges, weirs, sluices, floodgates or hatches, 
which will increase the value of any lands for agricul- 
tural purposes. 11. The construction or improvement 
of jetties or landing places on the sea coast, or on the 
banks of navigable rivers or lakes, for the transport of 
cattle, sheep, and other agricultural stock and produce, 
and of lime, manure, and other articles and things for 
agricultural purposes; provided that the conmiissioners 
shall be satined that such works will add to the per- 
manent value of the lands to be charged to an extent 
equal to the expense thereof. 12. The execution of all 
such works as in the judgment of the commissioners 
may be necessary for carrying into efEect any matter 
hereinbefore mentioned, or for deriving the full benefit 
thereof." 

The commissioners are to sanction such improvements. Sanction by 
or such part thereof as they shall think expedient, if they ^^^^' 
w.s. R 
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shall find that the proposed improvements, or any part 
thereof, with or without any alterations by them re- 
quired or sanctioned, would effect a permanent increase 
of the yearly value of the lands proposed to be improved, 
or of any part thereof, exceeding the yearly amount 
proposed to be charged thereon (o). This is a very im- 
portant provision; but as the expected increase of yearly 
value must be matter of opinion, it is not, and cannot 
be, a certain guarantee that the money spent wOl not be 
Rate of inte- thrown away. The rate of interest ia to be fixed with 
^^^' regard to the market value of money at the time; but it 

is never to exceed five per cent, per annum, and the 
Instalments, principal and interest are to be repaid by yearly instal- 
ments not exceeding twenty-five (p). 

Two further Acts have been passed for the purpose of 
enabling owners of land, having limited estates, to charge 
the land with the expense of erecting a suitable mansion- 
Residences on house on the estate. These are the Limited Owners' 
Residences Act, 1870 {q), partly repealed and amended 
by the Limited Owners' Eesidences Act, 1870, Amend- 
ment Act, 1871 (r). These Acts are construed as one 
with the Improvement of Land Act, 1864. The Amend- 
ment Act provides as foUows(«): — "The erection of a 
mansion-house, and such other usual and necessary build- 
ings, outhouses, and offices as are commonly appurtenant 
thereto, and held and enjoyed therewith, and the com- 
pletion of any mansion-house and such appurtenances as 
aforesaid, and the improvement of, and addition to, any 
mansion-house and such appurtenances as aforesaid 
already erected, and the improvement of, and addition 
to, any house which is capable of being converted into 
a mansion-house suitable to the estate on which the samei 
stands, so as such improvement and addition be of a 

(o) Stat. 27 & 28 Vict. o. 114, (q) Stat. 33 & 34 Vict. c. 66. 

»• 25. (r) Stat. 34 & 36 Vict. c. 84. 

(p) Sect. 26. (,) Sect. 3. 



settled es- 
tates. 
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permanent nature ; provided that every such mansion- 
houfie BO erected or enlarged or converted is suitable to 
the estate on which it stands as a residence for the 
owner of such estate, shall be improvements within the 
meaning of the ' Improvement of Land Act, 1864/ and 
may, subject to the provisions of the recited Act, be 
charged upon such estate. The term 'estate' in this 
section shall include all lands upon which any of such 
improvements is proposed to be made, and any other 
lands in the neighbourhood of the same settled to the 
same uses." 

The former of these Acts provides (t) that the sum Limited 
charged on any estate imder settlement, in respect of draLa Act, 
mansion and other buildings before mentioned, shall not ^^^o. 
exceed two years' rental of the estate, after deducting 
all public charges and interest of debts, and other in- 
cumbrances and annuities affecting or which may affect 
the inheritance, after the death of the limited owner. 
In calculating whether the improvement would effect a 
permanent increase of the yearly value of the lands 
exceeding the yearly amount proposed to be charged 
thereon, the Commissioners are to take into account the 
effect on such value of any sum expended by the land- 
owner in erecting or adding to such mansion-house 
and appurtenances beyond the sum proposed to be 
charged {u). If the Commissioners find that the erec- 
tion or improvement of, or addition to, any such mansion- 
house and appurtenances are suitable to the estate, but 
would not, in their estimation, effect an increase of the 
yearly value of the lands exceeding the yearly amount 
proposed to be charged, it is in their discretion to certify 
^such improvement (a?). A charge of land under this 
Act has no priority over any mortgage or other incum- 
brance affecting the land charged at the time such 

(0 Stat. 33 & 34 Vict. c. 56, (u) Sect. 6. 

8. 4. {x) Sect. 7. 

r2 
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Priority of 
charges. 



charge is made (j/). Charges for other improvements 
have priority over all existing mortgages and incum- 
brances (s) ; but due provision is made (a) for giving to 
all mortgagees and incumbrancers notice of what is 
proposed to be done, and an opportunity, if they think 
fit, of opposing the same. 



Money to be 
laid out on 
lands to be 
settled to 
same uses. 



In addition to the improvements which may be thus 
effected, it sometimes happens that a tenant for life 
may get improvements effected by means of money 
which is not absolutely his own, but to the income of 
which he may be entitled for his life. A part of the 
estate may be taken for a railway or other public work, 
or a part may have been sold under a power of sale 
contained in the settlement, or imder the Settled Estates 
Act, 1877 (J). In all these cases, though the provisions 
may slightly vaiy, yet substantially the money arising 
from the sale is to be laid out in the purchase of other 
lands to be settled to the same uses. Under exceptional 
circumstances such money has sometimes, though rarely, 
been allowed to be expended in repairs. But the 
placing of a new building on the land is looked upon 
in the same light as the acquisition of new land ; and 
the court wiU accordingly permit such money to be 
expended either in the rebuilding of such buildings as 
are so ruinous as to be beyond repair, or in the erection 
of new and suitable buildings for the improvement of 
the estate (c). 



(y) Sect. 9. 

(z) Stat. 27 & 28 Vict. c. 114, 
s. 59. 
(a) Sects. 17, 18. 



(A) Stat. 40 & 41 Vict. c. 18. 
(e) Drake v. Trefusis, L. R. 
10 Ch. 364. 
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LEOTUEE XVII. 

I PROPOSE to devote the present Lecture to the considera- 
tion of terms of years. A term of years in law denotes A term of 
not merely a certain time or number of years, but that ^®*"' 
interest in land which a man possesses to whom land 
has been given for a certain term or number of years. 

As you have ahready seen, terms of years play an im- TeimB of 
portant part in family 8etti;mente of real Li, being J^,^t^. 
the means by which money charges of annual and prin- =aeiitB. 
cipal sums, such as jointures and portions, are secured 
on the settled lands. The great difference between 
these terms and the estates enjoyed successively by the 
beneficial owners of the settled lands consists in this,— 
that a term of years is not a freehold, whereas the es- A term is not 
tates of the beneficiaries are freehold estates. A term 
of years must have a certain beginning, and also a A term has a 
certain ending or term, which is the extreme boundary ^^l 
of its existence, although it may never reach that 
boundary. Thus, an estate for ninety-nine years from 
a certain time is a term for years absolute ; and an 
estate for ninety-nine years, if A. B. shall so long live, 
is still a term of years, though determinable by the 
decease of A. B. But an estate for the life of A. B. is 
a freehold. The length of the term does not affect its 
nature. Why ninety-nine years should be so frequently 
used instead of 100, and 999 instead of 1000, 1 have 
never been able to ascertain. A term of three, five, or 
seven years has the same legal qualities as a term of 
10,000 years ; and a term of 10,000 years, if a man 
shall so long live, will not confer a freehold, although 
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for all practical purposes such an estate Is evidenilj 
equiyalent to an estate for his life. 



terms of 
years 



Chattel inte- Terms of years are said to be chattel interests. They 
are subject to the same laws as goods and chattels; 
though as they have something to do with real estate, 
or, as it is said, savour of the realty, they are called 
Chattels real, chattels real. They are unlike real estate in this, that 
Ko estates in you cannot have an estate in them for life, or in tail, or 
in fee. This doctrine was at one time so strictly carried 
out that a gift by will of a term of years to A. for his 
life, and after his decease to B., was held to vest the 
whole term in A. absolutely (a). It was said that that 
which the testator cannot do, by any advice of counsel, 
in his life, the testator, who is intended to be inops 
consiliij shall not do by his will. And trae it is that 
even now a grant by deed of lands held for a term of 
years to A. for his life, and after his decease to B., will 
vest the whole term in A. But in order to carry out 
the intention of the testator, for which the law always 
expresses a great regard, it was held that though indeed 
the whole term vested in A., and so B. took nothing, 
yet when A. died it might shift to B., not as a re- 
mainder expectant on A.'s life estate, for that was im- 
possible, but by way of executory bequest, the whole 
term going over on A.'s death ; just as in a marriage 
settlement, under the Statute of Uses, the fee simple 
goes over the moment the marriage is solemnized. 



Exeoatoiy 
bequest. 



Tenant for The tenant of lands for a term of years, not being a 

yam IS not freeholder, is not seised. The feudal seisin is in the 
freeholder, whether for life, or in tail, or in fee. And 
as I mentioned in a former Lecture ((), the possession 
Freeholder in of a tenant of lands for a term of years confers on the 
reversion oeT freeholder in remainder or reversion an actual seisin of 



(a) SeeSBep. 95a. 



(b) Leotnres on the Seisin of 
the Freehold, pp. 6, 54. 
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the lands, and not merely a seisin in law. If I grant term of years 

my freehold lands to A, B. iof 1,000 years without J^^. ^ 

impeachment of waste, whether legal or equitable, 

practically I have nothing left, nothing certainly for 

which any body would give me sixpence. Tet the law 

assures me that I am still actually seised ; and the title 

of those who claim under me is traced precisely as if I 

were so. They are seised of lands which are not their 

own. The term no more interferes with the legal seisin 

than a sheet of linen spread upon the grass of a field to 

dry interferes with the possession of the field. 

A person to whom lands have been granted for a 
term of years is not tenant for the term until he has 
entered. Until entiy he has what is called an interesse Interette ter- 
termini, or a mere right to have an estate for a term of *""*** 
years in the lands on his entry. But if the term of 
years is limited to him by way of use under the Statute 
of Uses, he is at once put into possession by force of 
that statute, whether he has actually entered or not (c). 

A term of years and an estate of freehold differed in 
ancient times, not only as respects the feudal seisin, but 
also with respect to the remedies for the recovery of the Remedies for 
lands in case of dispossession. The freeholder had his landl?'^ ^ 
writs of entiy or his writs of right, by means of which 
his seisin might be recovered (d). The leaseholder for 
years had in ancient times, it is said, no remedy for the 
recoveiy of his lands; but he might, if dispossessed, 
bring an action for damages against his landlord under 
the warranty implied by the word demise, the technical 
term by which a lease for years is granted. In process 
of time, however, the writ of ejectione firmce was allowed "Writ of 
to the leaseholder for years ; and by means of this writ *>^"^^""*- 
he was enabled to recover possession of the lands from 

[c) Lectures on the Seisin of {d) Ibid. pp. 165, 156. 

the Freehold, p. 141. 
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wliich he had been evicted. This writ was so con- 
yenienty and was so superior in simplicity to the writs 
of entry and of right which belonged to freeholders, 
that in process of time freeholders themselves were glad 
to avail themselves of it, for the purpose of deciding 
disputed questions as to the right to the possession of 
lands. The person who claimed possession of the lands 
in dispute made a lease of them to some friend of his 
for a term of years. The lessee then made an actual 
entry into the lands, claiming to hold them by virtue 
of the lease so granted. The person in possession of 
course turned him out ; whereupon he sued out his writ 
Action of of ejectione JirmcB, or, in other words, brought an action 
ejec en . ^^ ejectment^ for the recovery of the possession of the 
lands for the remainder of the term of years which had 
been granted to him. If he succeeded, it was on the 
ground that he had a valid lease, and if so his lessor 
must have had a valid title. He gave up to his friend 
the lessor the possession which he had recovered ; and 
the lessor was thus spared the expense and trouble of a 
real action. If the lessee failed in his ejectment, it was 
a proof that his lessor had no right to grant bim his 
lease ; in this case, therefore, the lessor of the plaintiff 
took nothing by the action. These proceedings were 
found so convenient that they were encouraged by the 
judges, who allowed fictitious leases to be supposed to 
have been made to fictitious persons for the purpose of 
trying the right to the possession of lands. The lessor 
of the plaintiff, who was the real claimant, was sup- 
posed to have granted a lease of the lands which he 
claimed to a fictitious lessee, whose name was given 
him by the attorney of the claimant. John Doe was 
his usual appellation. Sometimes, by way of variety, 
he was styled Eichard Eoe ; and the more imaginative 
attorneys would give him such names as John Goodtitle, 
Thomas Thrustout, Eichard Goodright, and the like. 
The defendant, against whom the action was brought. 
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was allowed to defend it only on the terms of admitting 

the f aots that the claimant had actually granted a lease 

of the lands to John Doe, or whatever else he was called, 

that John Doe had entered on the lands by virtue of 

such lease, and that he the defendant had turned him 

out. This was called confessing lease, entry and ouster, Oonfessmg 

all of which the courts obliged the defendant to do, for ^^o^^ 

the purpose of facilitating the trial of the question as to 

who was entitled to the possession of the lands claimed. 

This action of ejectment thus conducted was long in 

common use, and in process of time it almost entirely 

superseded the multitude of writs which the law had 

provided for the convenience of freeholders. And in the 

year 1833 the Act for the limitation of actions and 

suits (e) abolished all writs of entry and of action, 

leaving nothing but this action of ejectment, by which 

a freeholder, if disseised, might recover possession. In 

the table of cases, which is to be found at the beginning 

of every real property law book, you will always find a 

number of cases. Doe d. So-and-So v. So-and-So, or 

Doe on the demise of So-and-So versm So-and-So. All 

these axe ejectment cases, determining the right to the 

possession of land under different circmnstances. The 

Common Law Procedure Act, 1852 (/), simplified the 

proceedings in ejectment by abolishing the fictitious 

plaintiff, the fictitious lease to him by the lessor of the 

plaintiff, his fictitious entry, and also his fictitious ouster, 

and enabling any person claiming possession of lands 

to bring an action of ejectment against the person in 

possession of them. But the history of the action 

curiously illustrates the difference between a term of 

years and a freehold, and shows how very gradually 

feudal institutions have given way to the necessities of 

modem times. 



W Stat. 3 & 4 Wm. IV. c. 27, (/) Stat. 15 & 16 Vict. c. 76, 

8. 36. sects. 168 e( teq. 
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I mentioned in a former Lecture (g) the oonstant use 
long made of a term of years in facilitating the con- 
veyance of land, without the necessity of actual deliveiy 
Lease and re- of the seisin. For about two centuries a lease and 

lease 

release was the ordinary mode of conveying freeholds. 
A bargain and sale of lands for a year put the bargainee 
in actual possession without entry, by virtue of the 
Statute of Uses, for the term of one year, and enabled 
him at any time during that term to receive a release of 
the inheritance;, livery of seisin being unnecessary in 
consequence of his being ab-eady in actual possession 
imder the statute. This could not have been done if a 
term of years had been a freehold. The Statute of 
Enrolments (A) required that every bargain and sale of 
an estate of freehold should be enroUed within six 
months. A bargain and sale for a year did not confer 
a freehold, and therefore did not require enrolment. 
The chattel nature of a term of years was thus made 
use of to obtain a conveyance of the freehold without 
the publicity of livery of seisin or enrolment. 



TnutBof 
terms for 
raising 
money. 



The fact that the existence of a term of years does not 
interfere with the feudal seisin, whilst it points to such 
a term as a convenient instrument for securing pecuniary 
charges on land, would not have brought terms so much 
into use, had it not been for the doctrines of Courts 
of Equity with respect to the trusts of such terms. 
The trusts of these terms are, as we have seen (t), 
to raise the money required by receipt, technically 
called perception, of the rents and profits, or by mort- 
gage, or perhaps by absolute sale, of the premises for 
the whole or any part of the term limited. But, subject 
to the raising of the money required, the trust is to 
permit the person or persons for the time being entitled 



(jsi) Leotures on the Seisin of 
the Freehold, p. 146. 



(A) Stat. 27 Hen. VIU. c. 16. 
(t) Ante^ p. 219. 



TERMS OF TEABS. 261 

to the reversion or remcdxider immediately expectant on 
the determination of the term to reoeiye the rents and 
profits of the premises, or so much thereof as may not 
be required for the purposes of the previous trust for 
raising the money intended to be secured. Now a term 
of years is in law a chattel interest, and does not, on 
the decease of its owner, descend to his heir, but devolves 
on his executor or administrator. So, as equity follows Trosfc of a 
the law, the trust or equitable interest in a term of onratamtora. 
years, the legal estate in which is vested in a trustee, 
devolves in like manner on the executor or adminis- 
trator, and does not descend to the heir of the benefi- 
ciary. But this rule is subject to one important Exception 
exception in the case where a man has, as he evidently fic^ownOT is 
may have, an estate of freehold and inheritance in the SJ^^*^" 
reversion of land which is subject to a term of years 
in possession, and also a corresponding estate in equity, 
so far as the two estates can coirespond, in the trusts of 
the term of years, under a trust to permit the person 
for the time being entitled in reversion to receive the 
surplus rents and profits. In such a case as this, equity 
does not consider the man as entitled to two distinct 
estates, one a chattel interest of an equitable kind in 
the term of years, and the other a remote reversion of 
a freehold nature expectant on the determination of 
the term. But as a freehold, however remote from 
actual possession, is in legal estimation of much more 
consequence than a chattel interest, however long, the 
man is viewed in equity as a freeholder in actual and 
immediate possession ; and the term of years, which is 
held in trust to permit him to receive the surplus rents 
and profits of the premises, is said (subject to the charge 
intended to be secured) to be held in trust to attend the Trast to 
inheritance. The freehold nature of his legal estate in hiheritanoe. 
reversion attracts, and governs, as it were, the trust of 
the term of years held for his benefit. So that, whilst in 
law he is seised of an estate of freehold in remainder or 
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reversion expectant on the distant determination of the 
term, in equity he is deemed to be seised of a com- 
mensurate estate of freehold in immediate possession, 
subject only to the pecuniary charges secured by the 
term. The term is said, in equity, to attend or wait 
upon the inheritance. On the decease of a person thus 
entitled to the reversion in fee expectant on the deter- 
mination of a long term, say of 1,000 years, and also 
entitled absolutely to the surplus rents and profits of 
the lands comprised in the term, after payment of a 
pecuniary charge, such as an annuity to A. for his life, 
his executor or administrator will take no interest in the 
term, but, on the contrary, it will attend the inherit- 
ance. The heir at law of the beneficiary, in case of his 
decease intestate, or the devisee under his will of his 
real estates, will be entitled to the benefit of the term, 
and will in equity be considered as entitled to the lands 
in immediate possession, subject only to the payment of 
the life annuity to A. which the term secures. Terms 
of years, when used in settlements for the purpose of 
securing pecuniary charges, thus not only afford no 
disturbance to the legal seisin, but also make no change 
in the actual enjoyment. So far as the term is not 
wanted to secure the charge, so far it is considered in 
equity to belong to those to whom the freehold would 
belong if the term were not there. 

In the case I have put of a term held in trust for 
securing an annuity to A. for his life, if A. were to die 
and aU arrears of his annuity were to be paid up, the 
purpose for which the term was created would evidently 
be satisfied, and the term in this case would be called a 
A satisfied satisfied tenn. This is the appellation usually given to 
terms of years which have fulfilled the purposes for 
which they were created. A term of this sort was held 
in equity, even without any express declaration for that 
purpose, to be attendant upon the inheritance by con- 



term. 
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struction of law, or, in other words, to be the property Attendant on 
of the person or persons for the time being entitled to ^^^ ^tj con- 
any estate or interest in the reversion expectant on the struction of 
determination of the term, according to the extent and 
nature of their estates and interests in such reversion. 
The term being no longer wanted, the title to the lands 
subject to the term governed the title to the trust or 
beneficial interest in the lands comprised in the term. 
It was, however, usual, in settlements, to provide ex- 
pressly that when the term became satisfied it should 
cease to exist. The proviso for cesser was to the Proviso for 
following ejffect: — "Provided always, and it is hereby ^^^^^^ ""• 
agreed and declared, that when the trusts and purposes 
hereinbefore declared shall have been fully performed 
and satisfied, or shall have become unnecessary, or 
incapable of taking effect, and when all the costs and 
expenses of the trustees of the said term shall have been 
fully paid, then the said term, or so much thereof as 
shall not have been disposed of for the purposes afore- 
said, shall cease and determine." This proviso for 
cesser of the term on its becoming satisfied is now 
usually omitted, for all satisfied terms now cease the 
moment they become attendant upon the inheritance, 
by virtue of an Act of Parliament for that purpose, to 
which I shall presently call your attention. 

Before this Act was passed, a term of years once 
created continued to exist if not determined by a 
proviso for its cesser, although the object for which it 
was created might have come to an end or been 
satisfied. It might, however, have been made to cease 
by a surrender of the term, made by the trustee or legal Surrender, 
owner of the term, to the owner of the immediate rever- 
sion or remainder expectant on the determination of the 
term. This surrender caused a merger^ or drowning of Merger, 
the term in the reversion or remainder. And so rigidly 
did the law adhere to its favourite distinction between 
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estates of freehold and terms of years, that it held that 
if A. were tenant for a term of 1,000 years, and the 
reversion were settled on B. for his life, a surrender of 
the term from A. to B. would cause a merger of the 
term in the life estate^ the term, as the lesser estate, in 
contemplation of law, being drowned in and swallowed 
np by the freehold estate of B. for his life. So that B. 
would thus obtaua merely an estate for his life in 
possession instead of in reversion, and after B.'s death 
his executors would have no interest in the lands durmg 
the remainder of the term of 1,000 years, for the term 
was ended and gone by the merger. If the term were 
by construction of law attendant on the inheritance, a 
merger of the term in the first life estate would ac- 
complish the desired end of getting rid of the term, 
and accelerating all the subsequent estates into imme- 
diate possession, as each prior estate of freehold came 
to an end. 



ABsignment 
of t^m to 
trustee to 
attend the 
inheritance. 



Protection 
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But terms of years, especially if created a long time 
ago, were often thought too valuable to be got rid of 
by surrender. On the occasion of a sale or mortgage 
of lands, if there were an old satisfied term subsisting, 
it was the custom of conveyancers to have the term 
assigned to a trustee, in trust for the purchaser, his 
heirs and assigns, and to be assigned and disposed of as 
he or they should direct or appoint, and in the mean- 
time to attend the inheritance of the premises, in order, 
as it was expressed, to protect the same from all mesne 
or intermediate charges and incumbrances, if any such 
there were. The protection afforded by an old term of 
years was prized, perhaps, more highly than it ought 
to have been. The title to the term might itself be 
defective ; but if it were not, then, however defective 
might be the title to the freehold subject to the term, 
the purchaser had, at any rate, the right to the posses- 
sion and enjoyment of the land for the whole residue 
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of the term; for it was vested in his own trustee in trust 
for himself. A term, of course, was no protection 
against a defect of title occurring prior to the creation 
of the term, but against hidden incumbrances created 
subsequently to t^e term it was a complete protection, 
to the extent, of course, only of the duration of the 
term. I say hidden incumbrances ; for if the purchaser 
bought with notice of any incumbrance, equity would 
not allow him to avail himself of any prior term to the 
prejudice of the incumbrancer. There was one solitaiy 
case in which equity, departing from its usual prin- 
ciples of rectitude, allowed a purchaser to avail himself 
of a prior term as a protection against an incumbrance 
of which he had notice. This was the case of the right 
of the widow of the vendor or of any former owner, 
having become such subsequently to the creation of the 
term, to dower out of the premises. Equity preferred Dower, 
the convenience of purchasers to the rights of widows, 
and refused the widow her dower during the term, if a 
purchaser, however much he may have been aware of 
the widow's claim, had procured an argument of the 
term to a trustee in trust for himself, or a declaration of 
trust in his own favour from the legal holder of the 
term {k). 

The device of protecting purchasers by means of old 
outstanding but satisfied terms of years, though some- 
times efiicacious, was costly and cmnbersomc. And an 
Act of Parliament was accordingly sometime since 
passed by which all terms of years, the trusts of which 
are satisfied, and which formerly became attendant on 
the inheritance, now cease ij)80 facto the moment they 
become satisfied. This Act is the 8 & 9 Yict. c. 112, Stat. 8 & 9 
and is intituled " An Act for rendering the Assignment ^"^- ^- ^^^• 
of Satisfied Terms unnecessary." The first section 
abolishes all attendant terms then subsisting, with an 

(k) See ante, p. 90. 
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attempt at the same time to retain the protection which 
they then afforded. This section is as follows: — 
" Every satisfied term of years which either by express 
declaration or by construction of law, shall, upon the 
Thirty-first day of December One thousand eight hun- 
dred and forty-five, be attendant upon the inheritance 
or reversion of any lands, shall on that day absolutely 
cease and determine, as to the land upon the inheritance 
or reversion whereof such term shall be attendant as 
aforesaid ; except that every such term of years which 
shall be so attendant as aforesaid by express declaration, 
although hereby made to cease and determine, shall 
afford to every person the same protection against every 
incimibrance, charge, estate, right, action, suit, claim 
and demand as it would have afforded to him if it had 
continued to subsist, but had not been assigned or dealt 
with after the said Thirty-first day of December One 
thousand eight hundred and forty-five, and shall for 
the purpose of such protection be considered in every 
court of law and of equity to be a subsisting term." As 
time passes away this section evidently becomes of less 
and less importance. The next section, however, is in 
continual operation. It enacts that " every term of years 
now subsisting or hereafter to be created, becoming 
satisfied after the said Thirty-first day of December 
One thousand eight hundred and forty-five, and which 
either by express declaration or by construction of law 
shall, after that day, become attendant upon the inherit- 
ance or reversion of any lands, shall, immediately upon 
the same becoming so attendant, absolutely cease and 
determine, as to the land upon the inheritance or rever- 
sion whereof such term shall become attendant as afore- 
said.'' In consequence of this enactment there is now 
no occasion to insert in settlements, in which terms of 
years are made use of to secure charges, a proviso for 
the cesser of the term on the trusts becoming satisfied. 
The statute in this case puts an end to the term. 
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You will observe that the statute deals only with 
satisfied terms. A term of years held upon trust for 
securing a yearly rent-charge, or upon trust for securing 
a mortgage debt and interest, is not a satisfied term so ^®^??*'* 
long as any of the money which it secures remains un- 
paid. Such a term may still be attendant on the in- 
heritance, either by construction of law, or by express 
declaration ; and by construction of law it is so atten- 
dant when its only purpose obviously is merely to 
secure a pecuniary charge. 

The securing of money charges by means of long terms inoonyeni- 
of years, though in some respects a clever device, having ^^^f^^^ 
regard to the feudal principles of our law, is yet not years, 
without its inconveniences. Supposing such a term to 
be, as such terms often have been, actually sold for the 
purpose of raising the money secured, the purchaser 
becomes entitled to the lands for the whole residue of 
the term, and without impeachment of waste, if the 
term is so limited, and without having any rent to pay. 
But a term, however long, gradually draws to an end. 
The temptation, however, is great to treat it as if it 
were a fee simple. And there can be no doubt that 
many persons have purchased lands, believing them to 
be freehold, when in fact they were only held for the 
residue of a long term of years. The title to the free- 
hold reversion expectant on such a term is also most 
difficult to establish. Where rent is paid, the receipt 
of the rent by each successive owner is a badge of 
ownership. But where no rent is paid, and each suc- 
cessive owner has nothing but a dry reversion, this 
reversion may be aliened again and again, first to one 
person and then to another, and the second alienee has 
no means of finding out that his alienor has already 
parted with the reversion which he purports to convey. 

Long terms of years held without any rent, though 
w.s. 8 
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Long terms generally created, in the first instance, for the purpose 

created to p . i j j. -l -l 

evade feudal ^^ securing money on land, appear to have been some- 
nglits. times created, in former times, with a view of eluding 

the feudal rights of lords of manors in respect of lands 
held in fee simple. In the reign of Queen Elizabeth it 
was not unusual for the purchasers of land to take a 
demise to themselves for the term of 1,000 years, or more, 
without impeachment of waste, with a covenant from the 
vendor to convey the fee if required (/). Many of these 
terms are still in existence, and are almost as beneficial 
as a fee simple. The value of a term as a security is 
that it gives a right to all the rents and profits of the 
land for the whole period of the term, whilst, until 
wanted, it waits upon and goes with the inheritance, 
and when its trusts are satisfied and it is no longer 
required, it is put an end to by the Act for rendering 
the assignment of satisfied terms unnecessary. 

In my next Lecture I hope to consider the subject of 
portions for younger children^ which portions are u^ally 
secured by means of the long terms of years of which 
I have been speaking to-day. 

(0 See Jeffreys v. Machu^ 29 Beav. 344; Pickett y. Paekhamy 
L. R.,4Ch. 190/ 
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LECTUEE XVin. 

We now oome to consider the subject of Portions for Portiona. 
younger children. I mentioned in a former Lecture (a), 
that the portions for the younger children were secured 
by the creation of a long term of years, such as 1,000 
years, to commence after the decease of the parents, but 
to precede the limitation to the use of the first unborn 
son of the marriage and the heirs of the body of such 
unborn son. I also mentioned shortly the trusts of the 
terms which are, out of the rents and profits, or by 
mortgage, and sometimes by sale of the premises com- 
prised in the term, for all or any part of the term, to 
raise the sums intended to be provided for the younger 
children, which sums of course vary according to the 
amplitude of the estate (5). 

The first remark to be made is that the term, younger Toxmger 
children^ if used (which it seldom is in well drawn meaning of 
settlements), is construed, in a provision for children *«"»• 
made by parents or by persons in the position of 
parents, not literally, but as including the children not 
provided for, though any of such children may be, 
strictly speaking, the eldest child, and as excluding a 
child provided for, though that child may not be, 
strictly speaking, the eldest child. Thus if a man 
should have three daughters one after the other, and 
then a son, and if his family estate should be settled on 
his eldest or only son in tail male or in tail, a provision 
made by him for his younger children would be held 
to belong exclusively to the three daughters, as the 

(a) Ante^ p. 217. (h) Ante, p. 250. 

8 2 
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cliildreii unprovided for, althougli literally each one of 

them is evidently older than the son who was bom last. 

Form for In settlements, the form that was long commonly 

chiSenm- adopted foF describing the children intended to take 

tended to take portions was as follows: — "All and every the child and 

portions. * • "1 1 

children of the said A. B., or of the said A. B. by the 
said C. D. his intended wife, other than and except an 
eldest or only son for the time being entitled under the 
limitations hereinbefore contained to the hereditaments 
hereby settled, for an estate in tail male (or in tail, as 
the case may be), in possession, or in remainder imme- 
diately expectant on the decease of the said A. B.," or 
"on the decease of the said A. B. and .0. D.," if C. D. 
also has a life estate. This form of trust, though 
evidently more explicit than the simple term "younger 
children,'' has nevertheless given rise to questions as to 
its meaning, under some of the numerous events which 
happen in families, and which events it is the duty of 
conveyancers as far as possible to anticipate. 

SUiton y, A question of this kind arose in the case of Ellison v. 

Thomas (c). In this case, by a settlement dated 7th of 
September, 1814, an estate in Gf^loucestershire, called the 
Bibuiy estate, was limited to the use of Estoourt Cress- 
well for life, with remainder to the use of Bichard 
Estcourt Cresswell the elder for life, with remainder 
to the use of Bichard Estcourt Cresswell the yoxmger, 
his eldest son, for life, with remainder to the use of his 
first and other sons in tail male, with remaiuder to the 
use of the other sons of B. E. Cresswell the elder, suc- 
cessively for life, with remainder to their first and other 
sons in tail male. And by an indenture of even date 
a sum of 13,000/., secured by a term of 1,000 years in 
other estates, was directed to be raised by trustees in 
trust for the children of the said B. E. Cresswell the 

(c) 1 De (lex, Jones & Smith, 18. 
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elder then bom, or thereafter to be bom during his life, 
or in due time after his decease, other than and besides 
an eldest or onlj son for the time being entitled, under 
the settlement of even date, to the estates thereby 
settled in possession or in remainder immediately ex- 
pectant on the deaUi of the survivor of them the said 
E. Oresswell and E. E. Cresswell the elder, in such 
manner as E. E. Cresswell the elder should appoint, 
and in default of appointment in equal shares, sons at 
twenty-one, daughters at twenty-one or marriage. E. 
E. Cresswell the yoxmger, who was tenant for life 
xmder the settlement, attained twenty-one, married, but 
had no issue male; and died in the month of April 
1837, in the lifetime of E. E. Cresswell the elder, 
leaving his widow who took out letters of administration 
to his personal estate. A son of E. E. Cresswell the 
elder, named William Henry Cresswell, became, in the 
events which happened, the eldest son of E. E. Cresswell 
the elder, entitled, in remainder expectant upon the 
death of the latter, as tenant in tail male of the Bibuiy 
estate. The said E. E. Cresswell the elder died on the 
21st of May, 1841. The case came first before Vioe- 
Chancellor Kindersley, who made a decree excluding 
the personal representative of Eichard Estcourt Cress- 
well the younger from participation in the fund {d). 
But, on appeal from this decree, the Yice-ChanceUor's 
judgment was reversed ; and it was held that the eldest 
son was not within the exception to which I have just 
referred, which was " other than and besides an eldest 
or only son for the time being entitled under the 
settlement of even date to the estates thereby settled in 
possession or in remainder immediately expectant on the 
decease of the survivor of them the said Estcourt Cresswell 
and E. E. Cresswell the elder." The Lord Chancellor 
observed (^), " It must be remembered that the trust of 

(d) 2 Brew. & Smale, HI. (e) 1 Be Gex, Jonee & Smith, 28. 
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the 13,000/. is for all the children of E. E. CreBSwell 
the elder, except the eldest son for the time being; and, 
therefore, that R. E. Cresswell the younger is one of 
the cestui que trusts, unless he be excluded bj the 
exception; an4 consequently that the exception did not 
operate or take effect until the tune appointed for 
raising the money, and then attached upon and excluded 
William Henry Cresswell, who was foimd to haye been 
the eldest Hying son of Bichard the father, and entitled 
to the Bibury estate ; it follows that Eichard E. Cresswell 
the yoimger was never taken out of the class of cestui 
que trusts, and having attained twenty-one when the 
right to the portions became vested, he was to be con- 
sidered as a younger child and entitled to a share in 
the 13,000/." 



Sivinbume. 



There is another case to the same effect decided by 
Swinburne v. the late Vice-Chancellor Giffard, namely, Smnhume v. 
Smnhume (/). This case was somewhat RiTnilar to that 
of Ellison V. Thomas, to which I have already referred. 
The eldest son attained twenty-one, but died in the 
lifetime of his grandfather and father, who were both 
tenants for life of the estates; whilst the second son 
attained twenty-one and became entitled as tenant for 
life in possession on the death of his grandfather. It 
was held that, under these circumstances, the personal 
representative of the eldest son was entitled to a share 
in the portions, notwithstanding the fact that, by the 
settlement, he had a separate provision for his life in 
the events which happened by way of rent-charge. 
And it was also held that the second son, who became 
entitled to the estates as tenant for life in possession, 
was not entitled to share in the fund provided for por- 
tions. This decision carries the doctrine of EUtson v. 
Thomas a long way, and suggests the propriety of ex- 

(/) 17 Weekly Reporter, p. 47. 
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eluding from a portion an eldest son, who may be pro- 
vided for by way of rent-charge, if such should be the 
intention of the parties. 

There is another case on this subject which came 
before the House of Lords, and which shows that, in 
construing provisions of this nature, the courts will, if 
possible, conform to the apparent intention of the par- 
ties, rather than hold strictly by the exact words which 
they have used. The case is Collingwood v. Stanhope (g). ColHngwoodY. 
In this case, Edward Collingwood was, under a will ^^«'»^- 
made in 1805, tenant for life of certain real estates, 
with remainder to the use of his first and every other 
son successively in tail male. On his marriage a settle- 
ment was executed, by which a certain trust fund was 
vested in trustees for himself and his intended wife for 
their lives, and after the decease of the survivor of them, 
in trust for the children of the marriage, other than and 
except an eldest, second, or only son, for the time being 
entitled under the will of 1805 (being the will by which 
the estates were settled) to the manor and premises 
thereby devised for an estate in tail male in possession 
or remainder immediately expectant on the death of 
Edward Collingwood, to be held for the children in 
such manner as the parents or the survivor should ap- 
point, and in default of appointment in trust for the 
children equally, sons at twenty-one, and daughters at 
twenty-one or marriage, in the usual way. The mar- 
riage took place, and there were three children, Edward 
Collingwood the younger, and two daughters, Arabella 
and Cecil. Mrs. Collingwood died in 1840. Edward 
Collingwood the son attained twenty-one in 1844, in 
the lifetime of his father. In the month of February, 
1846, the father and son joined in a disentailing deed, 
in the manner which I explained in a former Lecture (A), 

{g) L. B.» 4 H. of L. 43. (A) Ant$, p. 216. 
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reserving to themselves a joint power of appointment ; 
and on the next day thej, in exercise of their power, 
limited the premises to the intent that the son should 
receive an annual rent-charge of 600/. for the joint 
lives of himself and father, and subject thereto, to the 
use of Edward Collingwood the father for life, by way 
of restoration of his former life estate therein, with re- 
mainder to the use of the son for life, with remainder 
to the use of his first and other sons in tail, with an 
ultimate remainder to the use of the right heirs of the 
son: — ^thus following the mode of dealing vrith the 
estates which I explained in my fifteenth Lecture (,) 
as the customary mode of resettling family estates, so 
as to preserve them, as long as possible, in the line of 
the eldest son. In the year 1856 the father, in exer- 
cise of the power of appointment reserved to him by 
his marriage settlement, appointed one-half of the trust 
fund to his daughter Arabella on her marriage. The 
cause came first before Vice-Chancellor Wood {k). The 
Vice-Chancellor declared that, according to the true con- 
struction of the deed of settlement, and in the events 
which had happened, the unappointed moiety of the 
trust funds was equally divisible between Edward 
Collingwood the son and his sister Miss Cecil Colling- 
wood. But on appeal to the House of Lords, this was 
reversed; and it was held by the House, including 
among them the Vice-Chancellor himself, then Lord 
Hatherley, that the daughter Cecil was entitled to the 
whole of the amappointed fund. The broad principle on 
which this was decided was, that the son did in fact 
become entitled to the family estate. Admitting that 
the character of eldest son was to be ascertained at the 
time of the distribution of the fund, yet it was held 
that here the son was to be treated as the eldest son, 
entitled under the will, and consequently was not en- 

(i) jinle, p. 217. (k) L. B., 4 Eq. 286. 
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titled to a share of the trast fund. It was held that 
his oonouirence in the re-settlement of the estate, and 
his taking under suoh re-settlement a mere life estate, 
instead of the estate in tail which was given him bj the 
will, did not affect the character of eklest son entitled 
under the mil to an estate in tail, which belonged to 
him when he came of age. 

You will remember that in the settlement of which Term for por- 
I spoke in a former Lecture (/), I called your attention e^tewTof 
to the fact, that the term of 1,000 years for securing ^^^^ «»^ 
the portions to the daughters and yoxmger sons was 
inserted in the settlement prior to the insertion of the 
limitations to the use of the first and other sons of the 
marriage in tail m^e. The consequence of this position 
of the term is, that the eldest son, when he comes of 
age, takes subject to the portions and to the term of 
years created for the purpose of securing them, and 
cannot, by a disentailing deed, deprive his sisters and 
younger brothers of the portions intended for them. 
If the term were placed subsequently to the limitations 
to the first and other sons successively in tail male, 
then it would be in the power of the son, when he 
came of age, with the consent of his father, the fiLrst 
ten^t for life, as protector of the settlement, to en- 
large his estate tail into an absolute estate in fee 
simple, and so to deprive his sisters and younger 
brothers of the portions secured by the term. Now Additional 
sometimes it is desired that, on failure of male issue of J|^a^°"^f^ 
the marriage, the estates themselves should not go to iasae male, 
the daughters of the marriage, if any, but that they 
should then be limited to the use, either of some 
brother of the settlor, and the first and other sons of 
such brother, or to the use of some other collateral 
male branch of the family; but that such brother or 

(/) AnU, p. 217. 
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collateral or other male branch of the family should in 
that case take the family estate subject to an increased 
sum by way of portions, to be secured to the daughters 
of the marriage. Now in that case the only way in 
which the intention can be effected is to create another 
term of years, and to place that term of years after and 
not before the limitations to- the use of the first and 
other sons successively in tail male. True it is, that 
the term being placed after the estate tail may be 
defeated by a disentailing deed executed by the eldest 
son, with the consent of his father as protector, at any 
time after his coming of age. But this contingency it 
is impossible to guard against. In some cases an at- 
tempt has been made to guard against this contingency 
by attempting to use the term, say of 1,000 years, 
which precedes the limitation to the first and other 
sons successively in tail male, as a means of securing, 
not only the portions intended for the daughters and 
younger sons in the first instance, but also the addi- 
tional portions intended to be secured for the daughters, 
in the event of the failure of the issue male of the 
marriage. But there is a fatal objection to this course 
of proceeding. The issue male of the marriage may 
fail at any distance of time. The eldest son may not 
bar his entail, but leave it to descend to his eldest son ; 
and he again may not bar the entail, but may leave the 
estate to descend to his eldest son, and so on for genera- 
tions. The term of 1,000 years preceding the estate 
tail to the eldest son all the while hangs over that 
estate, and the trust of that term is, that, so soon as 
the male issue of the marriage fail, additional portions 
will be raised for the benefit of the daughters. This 
trust is evidently one which is void for remoteness ; it 
tends to a perpetuity; and as I have mentioned in a 
former Lecture (w), any limitation, whether at law or 



(m) Ante, pp. 29 — 31. 
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in equity, wheQier in the shape of a legal estate or of 
a trust, which, under anj ciroumstances, may possibly 
exceed the limit of a life or lives in being at the date 
of the settlement and twenty-one years after, including 
the period of gestation, should it exist, is absolutely 
void. 

If, therefore, you should endeavour to effect the 
intended object by securing the additional portions, 
to take effect on the failure of the male issue of the 
marriage, by a term of years, which precedes the estate 
tail, and so cannot be cut off, you will defeat your own 
object; because you will transgress the rule against 
perpetuities. But, it may be said, do you not provide 
for an event equally remote when you attempt to secure 
the additional portions by a term of years placed sub- 
sequently to the estate tail, or more technically in 
remainder after it P No doubt you do. The event to 
be provided for may arise at a period long exceeding 
the limit of perpetuity. But there is this exception to Exoeptioii to 
that rule. The law takes notice of the fact that an ^^l^^iities 
estate tail is liable to be barred ; and it consequently where an 

estate tail 

allows limitations and trusts to be placed after an estate preoedee. 
tail, which, in respect of remoteness, would be wholly 
invalid if placed before it. After the death of the 
father, which is a life in being, and after a term which 
cannot exceed twenty-one years from his death, viz., 
after his eldest son has attained twenty-one, the whole 
of the limitations of the settlement subsequent to the 
son's estate tail may be cut off by a disentailing deed ; 
and, being so liable to be cut off, the law permits 
limitations which, under other droumstances, would be 
void for remoteness, to be limited in remainder after 
the determination of the estate tail It considers that 
the reason of the rule against perpetuities does not 
apply to such oases; inasmuch as, however remote the 
event may be on which such limitations are to take 
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effect, the limitations may always be defeated by ihe 
oonourrence of the father and son in a disentailing 
deed. 

Cam V. The leading case on this subject is that of Case v. 

Drosier (n), decided by Lord Langdale when Master of 
the EoUs, and affirmed on appeal by Lord Chancellor 
Cottenham (o). The marginal note of the case in Keen's 
Reports tersely expresses the point decided. It is this : 
— " The trust of a term limited previous to an estate 
tail for raising extra portions on the death of a party 
without issue, was held invalid as tending to a per- 
petuity, because, being limited antecedently to the estate 
tail, it could not be defeated by a recovery." A reco- 
very, you may remember, was the means by which an 
estate tail and the remainders after it, were barred and 
defeated prior to the Act 3 & 4 Will. IV. c. 74, for 
the abolition of fines and recoveries and for substitution 
of more simple modes of assurance (p). Since that Act 
the same effect is produced by a disentailing deed, 
executed by the son, with the consent of his father as 
protector of the settlement, and enrolled in Chancery 
within six calendar months (^). The Lord Chancellor, 
in his judgment on the appeal (r), adverts to the objec- 
tion which might be made if the term were limited in 
remainder after the estate tail, viz., that the trust would 
be equally remote. " Why," says he, " is such a charge 
not void for remoteness P Merely because, being after 
an estate tail, it is barrable by recovery ; but in this 
case the 2,000/.," — ^which was the sum in question, — " is 
charged upon or is part of a term anterior to the estate 
tail, and, therefore, not barrable by recovery, but to be 
enjoyed only upon the failure of the issue male." And 
further on: — "If the term and the charge be not 

(fi) 2 Keen, 764. of the Freehold, pp. 156, 167. 

(o) 6 My. & Cp. 246. {q) Ibid., p. 173. 

Ip) See Lectures on the Seitdn (r) 6 My. & Gr. 248. 
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barrable by recovery, then there is no ground for con- 
tending that the charge is not too remote." 

This case was followed by that of Sykes v. Sykea («), Sykn v 
decided by the late Vice-Chan(5ellor Wiokens, who ^ 
spoke of the case of Case v. Brosier as one of the 
highest authority, from the care with which it was 
argued, and the judges by whom it was decided. The 
case of Sykes v. Sykes was as follows : — Joseph Sykes, 
by his will, dated in 1803, gave lands in the county 
of York to his son Eichard Sykes for life, without 
impeachment of waste, with remainder to the use of 
his grandson Bichard Sykes, the eldest son of his son 
Brichard, during his life, without impeachment of waste, 
with remainder to trustees and their heirs during the 
life of his said grandson, upon trust to preserve contin- 
gent remainders ; and after the decease of his grandson, 
then to the use of trustees, their executors, adminis- 
trators and assigns, for the term of 500 years thence 
next ensuing upon the trusts thereinafter expressed; 
and from and after the end or sooner determination of 
the said term, and in the meantime subject to the 
trusts thereof, to the use of the first and other sons 
of his grandson successively in tail male, with re- 
mainder to the use of the second, third, and all and 
every other the sons of his son Bichard successively in 
tail male ; and in default of such issue, then to the use 
of his the testator's son Nicholas during his life, with- 
out impeachment of waste, with remainder to trustees 
and their heirs during the life of Nicholas, upon trust 
to preserve contingent remainders; and after the de- 
cease of Nicholas, then to the use of the first and other 
sons of Nicholas successively in tail male, with sub- 
sequent limitations of the same kind to his, the tes- 
tator's, sons Daniel, Henry and John, and for their 

(«) L. R., 13 Eq. 60. 
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8on8 Buooesaiyelyy in tenns siinilar to those ezpresBed in 
regard to his son Nicholas and his sons, with other 
remainders over. The testator then deolared the trusts 
of the above-mentioned term of 500 years to be, that 
in ease any one or more of his yonnger sons or their 
respective issue should become seised in possesdon, by 
virtue of the limitations, of the hereditaments therein- 
before devised to his son Bichard for life, tcith remainder 
over far want of issue male of his bodyy that the trustees 
should, by mortgage or other means, raise the sum of 
5,000/. for the benefit of such of the testator's sons 
(save and except such son as should be seised in posses- 
sion) as should be then living, or their issue if dead ; 
such issue to take the respective shares of their parents 
in equal proportions if more than one ; but if only one 
to such only son or his issue. The testator's eldest son 
Bicdiard had no other son than his son Bichard men- 
tioned in the will. Bichard Sykes the son entered into 
possession of the estates on his father's death, and died 
in 1832. His son Bichard Sykes, the grandson of the 
testator, upon the death of his father entered into pos- 
session of the estates, and continued in such possession 
until his death in 1870, without ever having been married, 
and consequently without ever having had any issue. 
The next tenant for life was Nicholas Sykes, and he 
died in 1827, and therefore did not come into posses- 
sion. The eldest son of Nicholas, who was the next in 
remainder, died a bachelor, and therefore without issue. 
But his second son, Joseph, who died in 1857, had ten 
children, the eldest of whom died a bachelor; but his 
second son, who died in 1865, had three children, and 
the eldest, Charles Percy Sykes, an infant, was the 
defendant. The defendant was by his guardians in 
possession of the estates which had, in the events that 
happened, been settled on Nicholas Sykes for life with 
remainder to the first and other sons of Nicholas succes- 
sively in tail male. And the defendant was, as we 
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have Been, the grandson and heir mole of the body of 
Joseph, who was the second son of Nicholas. The 
term of 500 years, as you will observe, was limited 
prior to the estate in tail male given to the first and 
other sons of the grandson Biohard ; and also prior of 
oourse to the subsequent limitations to the second and 
other sons of the son Nicholas in tail male; and of 
course prior to the estate which descended on Charles 
Percy Sykes as the grandson and heir male of the body 
of the second son of Nicholas. The biU was filed for 
the purpose of having the sum of 5,000/. intended to be 
secured by the term of 500 years raised out of the 
estate, which had descended on Charles Percy Sykes, 
subject to the term of 500 years. And if there had been 
no question of perpetuity, there can be no doubt that, 
the term having preceded the estate tail, the owner of 
the estate tail took subject to the trusts of the term. 
It was, however, held that the trusts of the term for 
raising the above mentioned sum of 5,000/. were void 
for remoteness. The trusts were only to take effect in 
case any of the younger children or other issue became 
seised of the premises omder the limitations of the testa^ 
tor's will. And this could only happen on the failure 
of the issue male of Eichard the son. Now the failure 
of issue male of Eichard the son is an event which 
might have happened at any distance of time. As it 
happened in fact, he had but one son, Eichard the 
grandson; and he died a bachelor, and, therefore, with- 
out issue male. So that, in the event which happened, 
the trusts of the term took effect at the expiration of a 
life in being at the time of the death of the testator. 
But the rule of perpetuity provides that if a limitation 
may under any circumstances arise beyond the term 
limited by the rule, viz., a life in being and twenty-one 
years afterwards, including the time of gestation, if 
gestation exist, then the limitation or trust is wholly 
void. And the court, following the decision of Case v. 
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Drosier, allowed s demarrer for want of equitj, which 
was pat in hj the defendant to the hilL The resolt, 
therefore, was th^ the intention of the t«6ta.tor was 
wholly defeated, and that the 5,000/. intended to he 
secured hy the term of years ooidd not be raised. 
The term should have been inserted after the limita- 
tions to the use of the second and other eons of the 
testator's son Richard in tail male, and before the 
limitation to the use of Nicholas the next son for his 
life. In that case, the sons of Nicholas and their issue 
nude would have been bound by the trusts of the tenn; 
and, as the term might have been defeated by a disen- 
tailing deed executed by any pior tenant in tful male, 
with the ooQcurrence of the protector of the settlement, 
the objection to the chaige on tiite aowx of perpetuity 
would have been avoided. 

In my next Lecture I hope to connder the subjeot 
of the satUfaction of pcotions by l^aoies, and of the 
ademption of legacies given for portions in a will by a 
subsequent pToviBi(m of a portion made by the testator 
in his lifetime. 
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LECTURE XrX. 

Is monj settlements, which provide oharges for por- 
tions for younger children, there is contained a pro- Proyision that 
vision to the effect that, in case the father and mother, by^pan^s^ 
or either of them, shall, at any time or times during ahafi be in 
their liveSy or the life of the survivor of them, advance or portioDfl. 
pay any sum or sums of money to or for the use or 
benefit of any younger child or children, for whom a 
portion or portions is or are thereby intended to be pro- 
vided, then and in such case, and imless the contrary 
shall be directed by them or the survivor of them by 
deed or writing, the sums so advanced for the use of 
such younger child or children shall be deemed in full 
or part satisfaction, as the case may be, of the portion 
or portions to which such child or children would other- 
wise have been entitled. Provisions of this sort have 
led to a great deal of litigation, as to what should, and 
what should not, be deemed an advancement within the Advance- 
meaning of a clause of this sort. And the history of ^^ *^ * 
the decisions is curious, as showing how great is the 
deference to authorities paid by English lawyers, and 
how great an influence a mere mistake, which once 
creeps in, may have upon the interests of persons 
entitled under settlements construed by courts so de- 
ferential to authority. You will find a history of the 
oases in the judgment of Lord Selbome in the case of 
Cooper V. Cooper (a). 

It appears that in a case of Leake v. Leake (6), the 
late Sir Samuel BomiUy, then Mr< Eomilly, and other 

(a) L. R., 8 Ch. 813. (^} 10 Yes. 476 

W.8. T 
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oouasel admitted in error, contrary to the interest of 
their own client, that a provision made, in a case of this 
kind, by the will of the father, must he considered as a 

^iS^S*^^* provision given hy him in his lifetime ; citing as autho- 
rities for this proposition two cases, which, when looked 
into carefully, do not appear hy any means to have 
decided such a point. But, on the contrary, one of 
them contained an expression of an opposite opinion hy 
Lord Eldon; he having remarked that, though it is 
true the will must he made in the life, it is equally true 
that nothing is advanced or given to the party to take 
till after the death. Common sense certainly will say 
that, where a father leaves to his child money by his 
will, he does not make to that child an advance in his 
lifetime. Nevertheless, the erroneous admission of these 
eminent counsel seems to have given rise to an opinion 
in the profession that, in every case where there is a 
provision that an advancement hy the parent in his 
lifetime to the use of a younger child shall be taken in 
satisfaction pro tanto of the portion of such child, a 
bequest to a child by will must, on the authorities, be 
considered an advance by the parent in his lifetime, 
contrary to the common sense and reason of the case. 

Cooper V. In the particular case of Cooper v. Cooper (c), it was 
^^' provided that in case the parents or either of them 

should at any time, during their joint lives or the life 
of the survivor of them, advance or pay any sum or 
sums of money for the use or benefit of any younger 
child or children, for whom portions were provided, 
then and in such case unless the contrary should be 
directed by the parents or the survivor of them, by deed 
or icriting to be sealed and delivered in the presence of one 
or more witnesses^ the sum or sums so advanced should 
be taken in satisfaction pro tanto of the portion or por- 
tions of such child or children. And, on the supposed 

(e) L. R., 8 Ch. 813. 
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autEority of the deoisionSy it was strenuously argued 
that legacies giyen by the will of the surviving parent 
to his younger children were to be taken in part satis- 
faction of their portions. But the court held the con- 
trary; and considered that the legacies given to the 
children under the will were not to be taken towards 
satisfaction of their portions. 

There exists, therefore, no absolute rule of construc- 
tion that, in provisions of this kind, an advancement by Advanoement 
will is to be considered as an advancement in the life- nJoeeSa^^ 
time of the testator. The clause respecting advance- advanoement 
ment is to be construed according to its obvious meaning, 
and may or may not extend to testamentary proyisions. 
The difiBlculties which hare arisen on this subject, suggest 
the precaution that, in framing a clause making ad- 
vancements by the parents to be in satisfaction of 
portions, it should be clearly made to appear whether 
a testamentary provision is intended or not to be a 
satisfaction of the portions. 

It is plain that, if there should not be any clause of 
this kind, an advancement by the parent, either in his 
lifetime or by his will, will be in addition to the por* Additdonal 
tions provided by the settlement; with this exception, advancement, 
that, in case, as sometimes happens, the property re- Exception 
mains the property of the father, and is not settled on ^^e^^^mgB 
his eldest son and his issue, or otherwise, then the case ^ ^® father, 
fails within authorities — ^which I shall presently men- 
tion — in which it is held that, where a parent himself 
makes provision either by bond or out of his own pro- 
perty for his children, the presumption is that he does 
not intend to give them double portions, but that a 
second portion given by vnll is intended to be in satis- 
faction of a former portion. 

Where there is a clause of the kind that I have men- 

t2 
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tlonedy making an advancement by the parent to be a 
satisfaction pro tanto of the portion of the child^ the effect 
^^^i^t^' of the advancement is, that the portion wnVH into the 
Portion ainks. estate for the benefit of the eldest son and his issue. 
This is clearly laid down by Sir John Leach when 
•J^^ A«m Vioe-Chancellor in the case of Ifoel v. Walsingham {d). 
Speaking of the case before him he observes : " By the 
terms of the settlement, any advance made by the father 
in his lifetime was to be taken in or towards satisfaction 
of the portion provided by the settlement for a younger 
child, unless the father should declare the contrary. I 
apprehend the true construction of this provision is that, 
if the father make an advance to an object of the settle- 
ment, without any declaration of intention in respect to 
it, the advance operates to the exoneration of the estate 
charged with the portion; but that the father is at 
liberty to declare that the child advanced shall notwith- 
standing receive its full portion, or is at liberty to con- 
sider himself j^ro tanto the purchaser of the portion, and 
to declare in effect that it shall remain a charge upon 
the estate for his benefit." The father may, if he 
pleases, bargain with his child that the advancement he 
makes shall be the price of the child's portion ; but if 
he does not, then the advance sinks into the estate for 
the benefit of the eldest son, unless the father should 
think fit to declare that the child shall have what the 
father pleases to give him, in addition to his portion 
imder the settlement. 

Where the property, on which the portion is charged, 
is not in settlement, but is simply the property of the 
father, charged with the portion, or where, as frequently 
happens, a father, on the marriage of a child, binds 
himself by bond or covenant to pay a certain sum of 
money to the trustees of the settlement as a portion for 

{d) 2 Sim. & Stu. 99, 110. 
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his child, questions arise not nnfreqnentlj with respect 

to testamentary provisions made for the child by the 

parent either after or before the date of the settlement. 

If y after haying bound himself, or charged his estate, on 

the marriage of a child, with a portion for that child, 

the father afterwards makes a testamentary provision 

for that child, such provision will usually be considered 

as intended to be a aatis/action of the portion agreed to SatUfaotion 

be given to the child by the settlement; and this eeoo^^ 

doctrine applies, not only to a parent, but to provisions v^^^^^ or by 

- - , ,, . , . person til «M9 

made by any person standing %n loco parentis* parentu. 

There are two cases on this subject to which I think 
I may beneficially call your attention. The first is the 
case of Lady Hdiaard Thynne v. The Earl of Oleh' Lady Edward 
gall{e). William Mellish, a rich commoner, had two EmT^^tm- 
daughters and only children, one of whom married 9^- 
Lord Edward Thynne on the 8th July, 1830. And, 
on the occasion of the mairiage, her father agreed to 
give her a portion of 100,000/. stock ; and he accord* 
ingly transferred one-third part of that sum in stock to 
the four trustees of her marriage settiement, and gave 
them his bond for the transfer of the remainder in like 
stock upon his death. The one-third actually trans- 
ferred was to be held in trust to pay the income to 
Lord Edward Thynne during his life, and after his 
decease to the Lady Edward Thynne for her life, and 
after the decease of the survivor of them, the trustees 
were to apply the capital of the bank annuities for the 
benefit of the child or children of the marriage as Lord 
Edward Thynne and Lady Edward Thynne should 
jointiy appoint, or in default of such appointment ob 
the survivor alone should appoint, and in default of 
such appointment then in trust for the children of the 
marriage. As to the remaining two-thirds of the 

(«} 2 H. of L. Gas. 131. 
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portion, the irastees were to pay the inoome for the 
separate use of Lady Edward Thynne, without power 
of anticipation, during the joint lives of her husband 
and herself, and after his deoease then to pay the 
inoome to her and her assigns during her life, and 
after her deoease these sums, whether Lord Edward 
Thjnne should be then living or not, were to be in 
trust for the children of the marriage, who, being sons, 
shoidd attain twentT-one, or, being daughters, should 
attain that age or marry under it with the consent of 
their parents, in such manner as Lord Edward Thynne 
and Lady Edward Thynne should, during their joint 
lives, by deed appoint ; and, in default of appointment, 
in trust for the children of the marriage, sons at 
twenty-one, daughters at twenty-one or marriage with 
consent as aforesaid. If there were no children of the 
marriage, then, after the deoease of the survivor of 
Lord and Lady Edward Thynne, the whole of the 
funds were to be in trust for William Mellish for his 
absolute use. WOliam Mellish three years afterwards 
made his will, dated the 10th of November, 1833, 
whereby he bequeathed a moiety of the residue of his 
personal estate, subject to certain annuities and lega- 
cies, to trustees, who were two of the four trustees of 
his daughter's marriage settlement, in trust to pay the 
inoome to Lady Edward Thynne for her life for her 
separate use, and after her decease, in trust for her 
children in such shares as she should by deed or will 
appoint ; and, in default of such appointment, then to 
her children equally, sons to take vested interests at 
twenty-one, and daughters at that age or marriage ; 
and, in case she should have no children, then upon 
similar trusts for his other daughter, who afterwards 
became Countess of Ghlengall. Mr. Mellish died in the 
month of January, 1834. And the bill was filed for 
the purpose of carrying the trusts of his will into 
execution. The moiety of his residuary personal estate 
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bequeathed by bis will oonsiderably exceeded the two- 
thirds of the 100,000/. stock secured by his bond. 
And the question then arose, whether or not the 
bequest made by Mr. MeUish of a moiety of the 
residue of his personal estate upon the trusts above 
mentioned for the benefit of Lady Edward Thynne 
and her children was or was not intended as a satisf ao- 
tiooi of the bond, which he had given on her maniage, 
for the transfer of two-thirds of the sum of 100,000/. 
stock agreed to be settled by him. The cause came 
first before Lord Langdale, Master of the EoUs (/), 
and his lordship decided that Lady Edward Thynne 
was not entitled both to the two-thirds of the 100,000/. 
stock comprised in her father's bond, and to the moiety 
of his residuary personal estate bequeathed in &vour of 
herself and children by his will ; but that the moiety 
of the residue given by the will was a satisfaction of the 
sum of stock secured by the bond, notwithstanding 
that the trusts of the two did not in all respects 
correspond. And this decision was affirmed by the 
House of Lords (g). When it is said that the bequest 
was a satisfaction of the bond, it is not meant that the 
bond was not to be enforced, or that the trusts of the 
stock thereby agreed to be settled were not to be 
carried out ; but the meaning is, that the bequest must 
be taken as having been made in satisfaction of the 
bond, so that the stock secured by the bond was 
payable, not out of the testator's general residuary 
estate, but exclusively out of tixsA moiety of it which 
he had bequeathed upon trusts for Lady Edward 
Thynne aad her children. This is a very strong case, 
and shows how decided is the leaning of the courts 
against double portions. Being a decision of the House 
of Lords, it is of course a binding authority in all cases 
of this nature. 

(/) 1 Keen, 769. C^) 2 H. of L. Gas. 131. 
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The next case to wliioh I wish to call your attention 
Xorrf is that of Lard Chichester v. Coventry ^ whioh is also a 

Oo^trf. ^' ^^^^^ decided by the House of Lords (A). In tiiat case 
the House of Lords- reversed the decision of Yice-Chan- 
cellor Wood, now Lord Hatherley (1% and held that 
the gift by the will, in tiie particular case, was not a 
satisfaction of a covenant by the testator contained in 
the marriage settlement of one of his daughters. On 
appeal to the Lords Justices (k). Lord Justice Knight 
Bruce agreed with the Yice-Chancellor, but Lord Justice 
Turner disagreed with him; and an appeal was then 
brought to the House of Lords. The case was this : — 
In tiie year 1844, Mr. Henry Bevan, on the approach- 
ing marriage of his daughter Caroline Mary, afterwards 
Lady John Chichester, covenanted to pay to the trustees 
of her settlement a sum of 10,000/. three calendar 
months after demand thereof in writing, with interest 
in the meantime at the rate of three pounds per cent, 
per annimi from the date of the settiement. He also 
covenanted to pay to the trustees of her settiement a 
yearly sum of 1,700/., so as to make, with the interest of 
the 10,000/., 3/. per cent., a sum of 2,000/. a year, the 
whole to be settled on the trusts thereinafter declared. 
The trusts were, during the joint lives of Lord John 
Chichester and Caroline Mary Bevan, to pay to her 
200/. per year for pin money, for her separate use, free 
from the control of her husband, and then to pay the 
residue to Lord John Chichester ; and after the decease 
of either of them, to pay the whole income to the sur- 
vivor, and after the decease of the survivor, then in trust 
for the children. If there were no child of the marriage, 
which was the event which happened, then in trust for 
Lady John Chichester absolutely, if she should survive 
her husband; but, if she died in his lifetime, it was 
then to be held upon such trusts as she should by 

(A) L. B., 2 H. of L. 71. (k) 2 Be Gez, Jones & Smith, 

(i) 2 Hem. & MU. 149. 333. 
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willy notwithBtanding ooverturey appoint, and in default 
of appointment, for her next of kin. This sum of 
10,000/. was never demanded in the lifetime of Mr. 
Bevan; but the interest on it was regularly paid, 
together with the yearly sum of 1,700/. aooording to 
the provisions of the settlement. Mr. Bevan had only 
two children, both of whom were daughters, viz.. Lady 
John Chichester and a Mrs. Paul. In 1859 Mr. Bevan 
made his will, whereby he gave a house at Twickenham 
to Lady John Chichester, and another house to Mrs. 
Paul, both independent of their husbands. And, after 
other bequests, he gave all his real and personal estates 
to the trustees of his will, in the first place to satisfy 
his just debts, funeral expenses and legacies, and to 
invest the residue in parliamentary stocks or real secu« 
rities, with power to vary the investments, and to pay one 
moiety of the interest to Lady Caroline Mary Chichester 
for her sole use, independent of her husband, and after 
her decease, in case Lord John Chichester should be 
living, then in trust for such persons (other than Lord 
John, so that he should neiiher directly nor indirectly 
take any interest under any appointment) as she should 
appoint. In case he should die in her lifetime, then the 
moiety was to be subject to her appointment generally. 
The testator made similar provisions with respect to his 
other daughter Mrs. Paul, as to the other moiety of the 
residue. If no appointment was made by either lady, 
the residue in each case was to go to the testator's 
nephew Charles James Bevan. And lastly he declared 
his express intention to be that no part of his will should 
be construed to give any interest in his estates to Lord 
John Chichester or Mr. Paul in their own right, or in 
the right of his daughters. And he declared that, in 
case any part of his effects, or any interest therein, 
should be adjudged, by any construction of his will, or 
by operation of law, to be liable to be vested in Lord 
John Chichester or in Mr. Paul, he gave such part or 
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interest to his trostees in trust for his nephew Mr. 
Charles James Bevan. The testator died in September, 
1860, and the residue bequeathed by his will was very 
considerable. The question was whether the 10,000/. 
secured by the settlement was first to be paid, and then 
that Lady John Chichester should recelYe a moiety of 
the residue; or whether Lady John Chichester was 
only entitled to the remainder of a moiety of tiie re- 
sidue, after payment of that sum out of such moieiy ; 
whether, in fact, the 10,000/. was or was not intended 
to be satisfied by the gift of a moiety of the residue. 
And the House of Lords decided that the 10,000/. was 
to be paid first, as a debt of the testator out of his 
personal estate ; thus making a different deciBion from 
that which was come to in the case of Lady Edward 
Thynne v. The Earl of Ohngall. 

Keason for The reason for the difierenoe between the two deoi« 

the^^ye^- sions was the difference in the trusts. Li the case of 
daioiiB. Lady Edtoard Thynne v. The Earl of Qlengall^ the trusts 

of the two-thirds of the 100,000/. stock were for the 
daughter for life for her separate use, and after her 
death for the children of the maiiiage as she and her 
husband should jointly appoint. The trusts of the will 
of the moiety of the residue of the estate of Mr. Mellish 
were for Lady Edward Thynne for life for her separate 
use; and the only difference was, that, after her decease, 
this moiety was to be in trust for all her children, 
including therefore children by any future marriage, 
and in such manner as she alone should appoint. But 
in the case of Lord Chichester v. Coventry ^ the trusts of 
the 10,000/. secured by the marriage settlement, and of 
the moiety of Mr. Bevan's residuary personal estate, 
were totally different ; notably in this — ^that, under the 
settlement. Lord John Chichester had the first life 
interest in the whole fund, subject only to a yearly sum 
of 200/. for pin money payable to his wife for her 
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separate use; and, by the will of Mr. Beyan^ as we have 
seen, Lord John Ghiohester was carefully exolnded from 
every interest. 

The oases above mentioned are cases of satisfaction of 
portions by legacies. In these cases a portion is settled 
prior to the will ; and the question arises whether the 
benefit given by will is or is not intended as a satisfac- 
tion of the portion secured by the settlement. There 
is, however, another class of cases, in which the will is 
made first and the settlement afterwards. The father 
by his will bequeaths a portion upon trust for his child 
and his child's children; and afterwards, on the marriage 
of such child, settles a sum of money on that child and 
the children of that child. In these cases also the 
leaning of tiie courts against double portions strongly 
prevails, notwithstanding material differences between 
the will and the settlement. These cases are called 
cases of ademption rather than cases of satisfaction. Ademption. 
The gift contained in the will is said to be adeemed or 
taken away, by the engagement subsequently entered 
into on the occasion of tiie marriage of the child. But 
the principle both of satisfaction and ademption appears The principle 
to be the same, namely, the presumed intention of every and\demp^^'^ 
parent to give to each child one portion or provision tion the aame. 
only, 

• 

One of the leading cases on the doctrine of the 
ademption of a bequest of a portion by a subsequent 
settlement is that of Lord Durham v. Wharton (/). In Lard Durham 
this case a decree was first made by Yicef-Chauoellor ^' ^^^' 
Shadwell (m). This decree was affirmed by Lord 
Brougham, then Lord Chancellor (n). And subse- 
quently both the decrees of the Yice-Chancellor and 
the Lord Chancellor were reversed by the House of 

(0 3 Clark & Fin. 146. (»} 3 Hjr. & Keen, 472. 

(m) 5 Sim. 297. 
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Lords (o). The case was this. William Lambioiiy by 
his will dated in 1772, devised his real estate to trus- 
tees for a term of 1,000 years, in trust to raise 15,000/., 
which he directed to be equally divided amongst his 
three nephews and nieces, the children of his brother 
John Lambton, thus making 5,000/. apiece, with inte* 
rest at 3/. per cent. Subject thereto he devised his 
estates to his brother John Lambton in fee. John 
Lambton made his will in 1788, and thereby bequeathed 
10,000/. to trustees in trust for his daughter Susan 
Mary Anne for life, and after her death in trust for her 
children in the usual way; and he declared that that 
sum and other sums settled by his will on his other 
children should be over and above the three sums of 
6,000/., maMng 15,000/. devised to his children by the 
will of his brother William Lambton. Susan Mary 
Anne afterwards married John Wharton, Esq.; and by 
articles made previously to her marriage, dated 9th of 
October, 1790, after reciting that it had been agreed in 
consideration of 15,000/. which John Lambton had 
agreed to give J. Wharton as a marriage portion to his 
daughter, John Wharton should secure to her during 
their joint lives a yearly sum of 500/. for pin money, 
and should also secure to her a jointure of 1,200/. per 
annum, and should secure portions for the daughters 
and younger sons of the marriage, Mr. Wharton 
covenanted that, in case the marriage should take 
effect, he would pay the pin money and secure the 
jointure, and also secure portions for the younger 
children of the marriage in the manner provided by 
the articles. And it was declared that the portion of 
15,000/. given to Mr. Wharton was in satisfaction of 
all sums of money which Miss Lambton should claim 
by virtue of the will of her unde William Lambton. 
Of course no mention was made of the 10,000/. be- 

(o) 3 Clark & Fin. 146. 
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queaihed to her by her father's will, because her father 
was then living. John Lambton died in 1794. The 
question then arose, whether the settlement, made by 
the articles we have just referred to, on the marriage of 
Susan Maiy Anne, was or was not to be taken to have 
adeemed the legacy of 10,000/. which the father had, at 
the date of the settlement, already bequeathed upon 
trusts for his daughter and her children. The will, 
you will observe, was dated in 1788, two years before 
the daughter's maniage; but of course it did not come 
into operation until the father's death in 1794. And 
the court held that, notwithstanding the fact that by 
the will the 10,000/. was given for the daughter for 
life, and then to her children, and was to be in addition 
to the sum to which she was entitled under William 
Lambton's will, yet nevertheless that this 10,000/. 
legacy was adeemed by the maniage portion given to 
the husband, in consideration of which he secured his 
wife's pin money and a jointure, aud also portions, not 
for all the children of the marriage, but only for the 
daughters and younger sons. This case shows that 
notwithstanding very great differences between the 
provisions of a previous will in favour of a child, and 
of a subsequent settlement made by the testator on the 
maniage of that child, the provisions made on the 
maniage will be considered as an ademption of the 
provisions made by the will. 

Another instructive case on the subject of ademption 
of testamentary portions is that of Cooper v. Mac^ Cooper y. 
donald{p)f a decision of Lord Selbome, which was as 
follows : — ^A testator by his wUl, after directing his 
debts to be paid, gave a share of his residuary estate 
upon trust for one of his daughters for life, with 
remainder to her children as tenants in common, with 

(p) L. B., 16 Eq. 268. 
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remainders over in favour of the other children of the 
testator. Subsequently to the date of the wiU the 
daughter married ; and, upon the occasion of the mar- 
riage, a settlement was executed, to which the testator 
was a party, and by which, after a recital of an agree- 
ment by the testator to give his daughter a portion of 
5,000/., whereof 1,000/. was to be paid to the husband, 
and 4,000/. to be a provision for the daughter, her 
husband and their issue, the testator covenanted to pay 
4,000/. to the trustees, in his lifetime, or within two 
years after his death, to be held upon trusts for the 
benefit of the husband and wife and their children; and 
in case of there being no issue of the mamage who 
should attain twenty-one, then as the testator should 
appoint, and, in default of appointment, for his next 
of kin. The sum of 1,000/. was paid to the husband, 
who died leaving his wife surviving him. No child of 
the marriage lived to take a vested interest under the 
settlement. It was held that the gift of a share of the 
residue in favour of the daughter was adeemed to the 
extent of the 4,000/. covenanted to be paid by the 
testator; but that there was no ademption as to the 
1,000/. given to the husband absolutely. Lord Sel- 
bome observed that the question was one of ademption 
and not of satisfaction^ the will being prior to the settle- 
ment. The direction that all the testator's debts were 
to be first paid out of his residuary estate (the 4,000/. 
payable under his covenant with the trustees of the 
settlement being of course one of his debts), was, under 
these circumstances, of no importance. As to the 
1,000/., which was paid absolutely to the husband, his 
lordship was of opinion that it was not an ademption of 
any part of the share of residue given to the daughter 
for her life, with remainder to her children, by the 
testator's will. Nothing was directly given to the hus- 
band by the will; and, by the contract of marriage, no 
interest in this 1,000/. was settled on the daughter or 
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her children. " The court," his lordship observed, " has 
been in the habit of disregarding differences in the 
manner of settling gifts on a child or child's family by 
different instruments, which raise the question of ademp- 
tion or satisfaction, when such differences happen to be 
in their nature consistent with the presumption that the 
one gift is meant to be substituted for the other. But 
I am not aware that this presumption has ever been 
held to arise, in the absence of express direction, when 
the persons taking under the several instruments are 
themselves altogether different." 

On the subjects of satisfcustion and ademption, I have 
oontented myself with laying down the broad principle, 
which appears to me to be common to both, and stating 
a few of the leading cases. It is by no means easy to 
reconcile all that has been said on this subject. Future 
decision may, perhaps, make the law clearer. 
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LECTUEE XX. 

Subject to the life estate of the parents, and to the 
term of years for securing the pin money and jointure 
of the wife, and the portions of the daughters and 
younger sons of the marriage, the settlement, as you 
remember (a), goes on to limit the estate to the use of 
the first and other sons of the marriage, or, as the case 
may be, to the use of the first aud other sons of the 
settlor by his intended or any future marriage, severally 
and suooessiyely in tail male or in tail. But the limita- 
tions of course vary according to the circimistanoes of 
the family and the wishes of the parties. '^ The com- 
mon settlement on a marriage," says Lord St. Leonards 
in his valuable Handy Book on Property Law (6) — 
'^ The common settlement on a marriage of the intended 
husband's real estate, is to the husband for life, then to 
secure the wife's jointure and the younger children's 
portions, and, subject thereto, to the first and other 
sons successively in tail; and then to the daughters, as 
tenants in common in tail, with cross-remainders in tail, 
and ultimately to the husband in fee. The operation of 
such a settlement is to give the estate after the husband's 
death, subject to the jointure and younger children's 
portions, to the eldest son, and after him to his issue 
ad infinitum ; and if they fail, to the other sons and 
their issue successively in like manner. If they all fail, 
then the daughters take equally, and the share of each 
daughter goes to her issue in like manner ; but if there 
is a failure of issue of any daughter, her share goes over 
to the other daughters and their issue. If all the 



(a) Ante, pp. 212, 213, 217. 



{h) Page 137, 7th ed. 
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children die without issue, the estate reverts to the 
husband, and he may dispose of it by deed or will, 
subjeot to the interests of his widow or children." 
Again, ^'when the eldest son attains twenty-one, he 
and his father together can unfetter the estate and re- 
settle it as they please, subject only to the jointure and 
portions (c). And after the father's death, the son may 
do it by himself ; nor can the father defeat his son's 
power of alienation (d). Where a son attains twenty- 
one in his father's lifetime, the father frequently grants 
the son a provision during their joint lives, in considera- 
tion of which the son joins with his father in re-settling 
the estate, in such a manner that, if he dies without 
issue, the estate may go over to the younger branches 
of the family" (e). Further on (/) Lord St. Leonards 
remarks, ^^The desire of continuing an estate in the 
male branch sometimes induces the parent to give the 
estate, in the first instance, to the issue male of his sons, 
with remainder to his daughters, not altogether, but 
successively, and to their issue male only. And in that 
case no provision is made for the female issue of his sons 
and daughters unless there is a failure of issue male. 
This mode of a settlement a lawyer would shortly 
describe thus : — To the first and other sons successively 
in tail male, remainder to the first and other daughters 
successively in tail male. Hemainder to the first and 
other sons successively in tail general, remainder to the 
first and other daughters successively in tail general. 
The mischief of this plan," Lord St. Leonards con- 
tinues, " is, that the estate may go backwards and for- 
wards from one branch of the family to the other. 
Thus, if you have an only son and he dies and leaves 
a daughter, but no son, the estate will go over to your 
eldest daughter; but if she dies and leaves no son, 

(r) See Lectures on the Seisin {d) See anUy p. 226. 

of the Freehold, pp. 181 et seq. ; (/') See ante^ p. 215. 

ante, pp. 213, 214. (/) Page 130. 

W.S. U 
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although she leaves daughters, the estate will belong to 
the daughter of the eldest son." " It is not unusual," 
he continues, " to give the estate merely to the issue 
male of the marriage, and then to direct it to revert to 
the father, subject to the widow's jointure and the 
daughters' portions; but where this plan is adopted, 
additional portions are mostly provided for the daugh- 
ters in case there is a failure of issue male {g). On the 
other hand an estate is sometimes given amongst all the 
children, as well sons as daughters, and their issue 
generally, in which case no money is directed to be 
raised for the portions of younger children." 



FutiiTA mar- 
riage. 



Power to 
jointure 
future wife. 



Power to 
charge por- 

tiODB. 



" In making a marriage settlement," Lord St. Leonards 
continues, " a man should always look at a future mar- 
riage. His wife may die young leaving an infant 
family, and he may have no power of jointure for any 
other wife, or to provide portions for the children of any 
other marriage." In order to provide against this con- 
tingency, it is usual in settlements, not only to insert 
the provisions which I have attempted to explain (/?), 
for securing a jointure to the intended wife, and por- 
tions for the daughters and younger sons of the intended 
marriage, but also to give to the husband a power to 
jointure a future wife, and to limit the premises to the 
use of trustees for a term of years, upon the usual trusts 
for securing such jointure, and also a power to charge 
the settled premises with portions of a limited amount, 
for the benefit of the daughters and younger sons of any 
future marriage, and to limit a term to trustees, upon 
the usual trusts for the purposes of securing such por- 
tions. To these powers I do not think that any more 
particular attention would be desirable in the present 
course of Lectures, which, from their nature, cannot 



{0) See anUy pp. 265 et »eq. 



{h) Ante, pp. 216, 217, 269 et 



seq. 



SONS IN TAIL AND SHIFTING CLAUSES. 291 

possibly include all that may be said on the subject of 
settlements. 

I now come to the consideration of what are usually 
called shifting clauses, yiz., clauses in the settlement by Shifting^ 
which, on certain given events, the estates of the bene- ^ "*®*' 
ficiaries are to shift away from them and to vest in 
other persons. One of the most usual shifting clauses 
is what is commonly called the name and arms clause ; Name and 
by which all persons, becoming beneficially entitled ^'""^ ^*^' 
under the settlement, are directed to take and use the 
name and arms of the settlor, on penalty of forfeiting 
their estates. I may remind you that, at common law, 
before the passing of the Statute of Uses (t), it was 
impossible to make any provision of this kind. The Common law 
only means by which, at common law, an estate could condition 
be determined, was by a condition ; and nobody could ^^J- 
take advantage of a condition at common law but the 
grantor or his heirs {k). The grantor of lands could 
not provide that, on any given event, the lands he 
granted should be forfeited by the grantee and belong 
to somebody else. He might provide that, on a given 
event, they should be forfeited by the grantee : but in 
that case nobody but himself or his heirs was allowed 
to take advantage of the forfeiture. But that which 
could not be effected directly at the common law, was 
allowed in equity to be effected by the means of a use 
or trust ; so that a feoffment could be made of land to 
feoffees and their heirs to the use of or in trust for 
A. B. until a certain event, and, after the happening of 
that event, then to the use of or in trust for 0. D. and 
his heirs. The Statute of Uses turned all uses and 
trusts of this nature into legal estates ; and the conse- 
quence was, that if a feoffment or other conveyance 
were made to the use of A. B. until a certain event 



(i) Stat. 27 Hen. 8, c. 10. (X) Ante, p. 21. 
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should happen, and, after the happening of that event, 
to the use of C. D., A. B. had a legal estate in the 
lands determinable on the happening of the event; and, ^ 
on the happening of the event, the legal estate in the 
lands shifted away from A. B. and vested in C. D. ; and 
so shifting uses were allowed to take effect. And the 
inconvenienoe which might arise from the destination 
of estates in this manner for too long a period, was re- 
strained by the rule of perpetuities, which was gi'adually 
settled by a series of decisions, restraining all shifting 
uses to the period I have so often mentioned of a life or 
lives in being and twenfy-one years afterwards, with the 
addition of the period of gestation, should a child be 
living, though not born (/). 

Form of Now the usual form of the name and arms clause is 

^mB clause. ^ f ollows. The form I have taken will be found in' 
the third volume of Davidson's Precedents in Convey- 
ancing (m). " Provided always and it is hereby agreed 
and declared that every person who, under these 
presents, shall become entitled as tenant for life, or as 
tenant in tail male or in tail, to the actual possession 
or to the receipt of the rents and profits of the said 
premises hereinbefore expressed to be hereby appointed 
and granted, and who shall not then use and bear the 
surname and arms of B. shall, within one year after he 
or she shall so become entitled, or, being an infant, 
within one year after he or she shall attain the age of 
twenty-one years, and also that every person whom 
any female so becoming entitled shall marry, shall 
within one year after such female shall so become 
entitled or shall marry, whichever of such events shall 
last happen (unless in the said respective cases any 
such person shall be prevented by death), take upon 
himself or herself and use in all deeds and writings 

(/) Ante, pp. 29, 81. (m) Page 1020, Sid ed. 
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which he or she shall sign, and upon all occasions, the 
Bumame of B., together with his or her own family 
surname, and quarter the arms of B. with his or her 
own family arms, and shall within the said one year 
(unless prevented by death) apply for and endeavour 
to ohtain a proper licence from the Crown, or take such 
other steps as may be requisite, to authorize him or her 
so to take, use and bear the said surname and arms 
of B. And further that in case any such person shall 
refuse or neglect, within the said one year, to take, use 
and bear such surname and arms, or to take such steps 
as aforesaid, or shall at any time afterwards discon- 
tinue to use and bear such surname or arms, then and 
in every such case, immediately after the expiration of 
the said one year, or immediately after such discon- 
tinuance as aforesaid, as the case may be, if the person 
who or whose husband shall so for the time being 
refuse, neglect or discontinue as aforesaid, shall be 
(either by himself, or herself, or together with her 
husband) tenant for Itfe^ the limitation hereinbefore 
contained to the use of such person, and his or her 
assigns, during his or her life, shall absolutely deter- 
mine and become void; and if the person who or 
whose husband shall so for the time being refuse, 
neglect or discontinue as aforesaid, shall be tenant m 
tail male or in tail^ then the limitation under which 
such person shall be tenant in tail male or in tail shall 
absolutely determine, and in the said respective cases 
the said premises hereinbefore expressed to be hereby 
appointed and granted shall immediately go to the 
person or persons next in remainder under the limita- 
tions herein contained, in the same manner as if such 
person, being tenant for life, were dead, or, being 
tenant in tail male or in tail, were dead, and there trere 
a general failure of issue inheritable under such limitations 
in tail male or in tail respectively. Provided always and 
it is hereby agreed and declared that the determination 
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nder the proviso lastly hereinbefore contained of the 
estate hereinbefore limited to any person who or whose 
husband shall so for the time being refuse, neglect or 
discontinue as aforesaid, and who shall be tenant for 
life, shall not prejudice or affect any of the contingent 
remainders hereinbefore limited to his or her son or 
sons, daughter or daughters, or any other person ; and 
that from and after such determination as aforesaid, 
the said premises hereinbefore expressed to be hereby 
appointed and granted, shall remain and be to the use 
of the said [trustees], their heirs and assigns, during 
the life of the person who or whose husband shall so 
for the time being refuse, neglect or discontinue as 
aforesaid; and the said [trustees], their heirs and 
assigns, shall thenceforth, during the life of such 
person, pay the rents and profits of the said premises 
to, or permit the same to be received by, the person or 
persons for the time being entitled under the limita- 
tions hereinbefore contained to the first vested estate 
in remainder expectant on the death of such person as 
aforesaid." 



Tenant for 
life must 
comply. 

Females 
tenants for 
life. 



You will observe that, under this clause, every person 
who is made tenant for life of the settled premises is 
required to take the name and arms of the settlor within 
one year after he shall become entitled in possession, 
and in case he neglects or refuses to do so, then his life 
estate will absolutely cease, and the person next in 
remainder imder the settlement will be entitled to the 
property as if he were dead. There is no escaping from 
such a provision as this in the case of a tenant for life ; 
and accordingly within a year the tenant for life will 
be boimd to comply with the provisions. Sometimes 
females are made tenants for life, the property being 
limited to trustees upon trust for their separate use. 
Their case is met by that part of the clause which 
provides, that the persons entitled to the actual receipt of 
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the rents shall take the name and arms. And the event 
of any female being a married woman is also provided 
for by that part of the olause, which declares that every 
person whom any female becoming entitled shall majry, Husband to 
shall, within one year after she shall become entitled or ^® '**™® 
marry, which may last happen, take the name and 
arms. If the tenant for life should have no child at 
the time of the cesser of his life estate, and if, subject 
to his life estate, the lands are settled to the use of his 
first and other sons successively in tail male or in tail, 
then the cesser of his life estate would cause the con- 
tingent remainders to his first and other sons in tail to 
fail, for want of a particular estate of freehold to support 
them. This would happen under the rule of law (which 
I endeavoured to explain in former Lectures) which 
requires a continuous seisin of the freehold to be kept 
up in every settlement by way of life estate and re- 
mainder (n). In order to provide for this, the clause is 
inserted which directs that, after the determination of limitation to 
the life estate under the proviso, the premises shall during life of 
remain to the use of trustees, their heirs and assigns, ^^a^t for 
during the life of such tenant for life. This provides 
an estate of freehold, by which the contingent remainders 
to the sons of the tenant for life, who has forfeited his 
life estate, are preserved. The trusts of the estate so Trust for 
given to the trustees during the remainder of the life dennim?*^' 
of the person whose life estate is forfeited, are, as we 
have observed, to pay the rents to the persons entitled 
to the first vested estate in remainder expectant on the 
decease of such tenant for life. 

With regard to a tenant in tail, such as the eldest Tenant in 
son of the tenant for life, it is impossible to frame any 
clause which shall be absolutely binding after he has 

(ft) Lectures on the Seisin of gent remainders (stat. 40 & 41 

the Freehold, pp. 189 et seq., and Vict. c. 33) had not passed when 

Appendix (B.), p. 205. The Act this Lecture was deliyorod. 
to amend the law as to contin- 
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come of age. Of oourse some time must be aUowed to 
him to take the name and arms; and one year is the 

When no time usually provided. In some cases no express time 
is mentioned, but this is by no means desirable. The 
question then arises within what time he is bound to 
comply with the condition. The answer of the law to 
a question of this sort, when no time is limited, usually 

A convenient jg that it must be done within a convenient time; and 
what that convenient time is, is a very uncertain matter; 
and in a case of this kind has never been clearly defined. 
Suppose, however, that the time allowed is one year, the 
tenant in tail, if not disposed to take and bear the 
surname and arms, has nothing to do but to execute a 

TCTiant in disentailing deed within the year. By that means he 

escape the cuts out not Only cvciy estate in remainder after his 
dition. estate tail, but also every estate to take efEect in defeas- 
ance of his estate tail (o). He turns his estate tail into 
an estate in fee simple, and there is then no one to take 
advantage of the condition imposed by the settlor that 
he should take and bear the name and arms. By this 
means the whole clause is defeated ; and I know of no 
way, in which a direction of this kind can be so fastened 
on an estate tail, as that it cannot be defeated by a 
disentailing deed, executed by the tenant in tail, and 
enrolled within due time in the Chancery Division of 
the High Court. If, however, the tenant in tail should 
allow the year to elapse without complying with the 
condition and without having executed a disentailing 
deed, then his estate tail will be forfeited for the benefit 
of the person next in remainder. Tou will observe the 
terms in which the clause of forfeiture is couched. It 
is said that, on his neglect or refusal within a year to 
take and bear the surname and arms, the limitations, 
under which he shall be tenant in tail male or in tail, 
shall absolutely determine, and the premises shall go to 
the person next in remainder imder the limitations, as 

(o) Lectures on the Seidn of the Freehold, p. ICl. 
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if such tenant in tail male or in tail were deady and there 
icas a general failure of issue^ inheritable under such limi- 
tations in tail male or in tail respectively. 

In the case of a tenant in tail, it is not accurate to Estate tail 
say that the premises shall go over as if such tenant in by^dwith dT* 
tail were dead ; for an estate in tail does not cease by tenaiit in tail 
the death of the tenant in tail, in case he dies leaving 
any issue inheritable under the estate tail. But the 
lands descend on his issue, first on his eldest son and his 
issue, and so on according to the rules of descent. So 
that, to say that the estate tail shall cease as if he were 
dead, is to say that it shall cease as if an event had 
happened on which it would not cease. And it has An estate tail 
been held that an estate tail cannot be partially deter- ^J^JSallv de- 
mined. It must either be determined altogether or not termined. 
at all. A remarkable instance of this doctrine occurred 
in the case of Seymour v. Vernon ^ decided by Vice- Seymour y. 
Chancellor Kindersley (^). The marginal note is as ^^^' 
follows: — ^'An estate tail cannot be so limited as to 
defeat part thereof, and leave part thereof not de- 
feated. Therefore, where a testator by his will devised 
real estate to trustees, upon trust to convey, settle, and 
assure the same to the use of H. for life, with remainder 
to his first and other sons in tail male, with remainders 
over, and provided that if H. or any of his children or 
remoter issue, who might be entitled thereto, should, 
while entitled to the actual possession thereof, reside 
in foreign parts for more than six months at a time, or 
should not, upon or within six months after succeeding 
thereto, profess the Protestant religion, the devises and 
bequests in favour of H. and his sons and remoter issue 
should be void, so far as concerned the rights and interests 
of the party making default^ and not further; it was held 
that the clause of forfeiture was void, and that the 

{p) 10 Jurist, N. S. 487. 
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tenant in toil, who did not comply with the conditions, 
but executed a disentailing deed the day after he at- 
tained his majorityy was absolutely entitled." 

With regard to taking a testator's surname under a 

name and arms clause, it has been held that adding the 

Nj^ to be testator's surname before that of the devisee was not a 

not before, the sufBcient Compliance by the devisee with a direction in 

teaant'8 own ^^^ ^^^ Q^^^ j^^ should take the surname of the testator; 

surname. , , ' 

but that adding the testator's surname after his own 
surname was a sufficient compliance with the direction 
that he should take and use the surname of the testator. 
This was decided by the present Master of the Bolls in 
D'Eyneourt t. B^Eyncourt V. Gregory {q). 

Gregory. 

Kext remain- If the direction to take the name and anns should not 
^rty ^"th ^ <»mplied witii within the time prescribed, and the 
condition. estate should consequently go over to the next in re- 
mainder imder the shifting clause, the next remainder- 
man will of course take, subject to the condition, which 
applies usually to all that take under the settlement, 
that he on becoming entitied should take the name and 
bear the arms of the settlor. And if, the condition 
having been broken by the previous tenant for life or in 
tail, the next remainderman should, from ignorance of 
the event having happened, or from good nature and a 
wish not to disturb his possession, allow him still to 
remain in possession of the property, he the remainder- 
man will nevertheless be bound to take the name and 
bear the arms within the twelve months, or other pre- 
scribed time, after he has become entitled to the property. 
And if he should neglect to do so, he will himself forfeit 
the estate for the benefit of the next in remainder after 
him, to whom it will shift by virtue of the shifting 
clause. A double shifting of the estates in this manner 

{q) L. R., 1 Ch. Div. 441. 
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occurred in the recent case of Astleyy, Earl of E^ssex (r). A^tiey v. Earl 
In that case an estate was devised in strict settlement, ^^ 
subject to a clause directing that every person who 
should become entitled in possession under the will 
should, on becoming so entitled, assimie the testator's 
name and arms of Thompson. And it was provided 
that, in case any such person should fail or neglect so 
to do, for twelve calendar months after he should become 
so entitled in possession, his estate and interest should 
cease; and the estate should go to the person who 
should be next in remainder and then in esse^ as if 
the person so failing or neglecting were then dead. 
The Master of the EoUs came to the conclusion that the 
shifting clause applied to tenants in tail, notvirithstand- 
ing the inaccurcwy of the gift over, which, with regard 
to tenants in tail, should have expressed that their estate 
should cease as if they had been dead without issue 
inheritable under the entail («). He then held that the 
first tenant in tail had forfeited his estate by non-com- 
pliance with the name and arms clause, and that the 
next remainderman might have entered, either imme- 
diately or after the death of the prior tenant in tail 
without issue, which occurred in the year 1868. The 
next tenant in tail was ignorant of the will and of the 
condition ; and consequently never took the name and 
arms. And it was held that this ignorance was no 
excuse, and that he consequently lost the estate. The 
following distinction occurs on this point: — If a testator Heir at law 
leaves an estate to his heir at law on condition, the heir ^tlceo/a 
at law, having a title to enter independently of the will, condition, 
cannot be deprived of the estate for non-performance of 
the condition, unless he has had notice thereof. But a 
person who is not heir at law can only take a benefit Deviaee not. 
under a will by complying with the terms of it, whether 

(/•) L. R., 18 Eq. 290. (») Ante p. 297. 
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he has notice of those tenns or not. I apprehend that 
the same principle applies to a settlement. 



Egerton t. 
Earl Brown' 
low. 

Shifting 
claiifle on 
death, with- 
oat having 
acquired a 
title, Toid. 



Other shifting clauses are those which arise on an 
accession to a title or on the accession of other estates. 
And here I may notice the celebrated case of Egerton 
V. Earl Broicnlow (t). That was the case of a shifting 
clause, not on the accession of a title, but on the devisee 
dying without having acquired a title. And it was 
held by the House of Lords that such a shifting clause 
was void, as being against public policy. The Earl of 
Bridgewater devised large estates to trustees to make a 
settlement according to the limitations mentioned in his 
will. One of the limitations was to Lord Alford for 
ninety.nine years if he should so long Uve, with re- 
mainder to trustees during his life to preserve contin- 
gent remainders, with remainder to the use of the heirs 
male of his body, with divers remainders over. The 
testator then provided that, if Lord Alford should die 
without having acquired the title of Duke or Marquis 
of Bridgewater to him and the heirs male of his body, 
then and in such case the use and estate thereinbefore 
directed to be limited to the heirs male of his body 
should cease and be absolutely void. The court held 
that, the condition being void as against public policy, 
the eldest son of Lord Alford was entitled to the estates 
as heir mole under the limitation, although Lord Alford 
had not acquired the coveted title. 



Accession of a An example of estates shifting away upon the acces- 

^ ®* sion of a title occurred in the case of Cope v. Earl De la 

De u Warr. WarTy dedded by Vice-Chancellor Bacon, and affirmed 

on appeal by the Lords Justices (w). By letters patent 

the barony of Buckhurst was conferred on Elizabeth, 



(0 4 H. of L. Cas. 1. 



(«) L. R., 8 Ch. 982. 
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then the wife of George John, Earl De la Warr, for 
her life, with Bucoessive remainders to her second and 
other sons, and the heirs male of their respective 
bodies. The patent contained a proviso, that if the 
second son of Elizabeth, Countess De la Warr, or any 
other person taking under the letters patent, should 
succeed to the earldom of De la Warr, the succession to 
the dignity of Buckhurst should devolve upon the son 
of Elizabeth, Countess De la Warr, or the heir who 
should be next entitled to succeed to the barony of 
Buckhurst, if the person so succeeding to the earldom 
of De la Warr was dead without issue male. In 1864, 
Mary, Dowager Countess Amherst, elder sister of 
Elizabeth, Countess De la Warr, by a codicil to her 
will, gave the mansion and park of Knole, in Kent, to 
trustees, upon trust to convey, settle and assure the 
same in a course of entail, to correspond as nearly as 
might be with the limitations of the barony of Buck- 
hurst, and the provisoes affecting the same contained 
in the letters patent. A settlement was executed 
accordingly, which provided, that if the second son of 
Elizabeth, Countess De la Warr, who had then by her 
death become Baron Buckhurst, or any other person 
taking under the limitations therein contained, should 
succeed to the earldom of De la Warr, the succession to 
the lands thereby settled should devolve upon the son 
of Elizabeth, Countess De la Warr, or the heir who 
would be next entitled to succeed to the barony of 
Buckhurst, if the person so succeeding to the earldom 
of De la Warr was dead without issue. The second 
son of Elizabeth, Countess De la Warr, afterwards 
succeeded to the earldom of De la Warr. He had 
issue male. And it was held that, upon the second son 
of Elizabeth, Countess De la Warr, succeeding to the 
earldom of De la Warr, the third son of Elizabeth, 
Countess De la Warr, became entitled in possession to 
the settled estates. It has since been held by the 
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House of Lords, that the letters patent by which the 
barony of Baokhnrst was conferred were void so far as 
regards the shifting clause of the title of Buckhurst on 
accession to the tiile of De la Warr (x). But there is 
no doubt that any person may lawfully settle estates to 
shift away from any one of the beneficiaries on his acces- 
sion to a title. 

Shifting on Other shifting clauses arise on the accession of other 

accession of , , xt* _a^ x* • j. j-T- i 

other estates, ©states. Nice questions sometimes anse as to the word- 
ing of such clauses, and as to whether the event marked 
out in the settlement, on which the settled estates are 
to shift away, has or has not actually occurred. I may 
mention two cases which show the doctrine of the court 

ffanitonr. on this head. The first is Harrmn v. Round (j/)^ in 
which it was held that the eyent had occurred, and that 
the estate accordingly shifted away. In that case it 
was provided that if the second son, on whom the estate 
was settled, should become an eldest son, and as such 
should become entitled to the actual possession or to the 
receipt of the rents and profits of another estate, the 
limitations of the settled estate should cease and deter- 
mine as if such second son were dead without issue. 
The second son, by the death of his elder brother, 
became the eldest son, and joined with his father in 
suffering a recovery of the other estate, to such uses as 
the father and son should jointly appoint, and subject 
thereto to the old uses. The father and son in exercise 
of this power raised a sum of money by a mortgage in 
fee of the same estate, which money was paid to the 
father and son. It was held that neither the recovery 
suffered by the father and son, nor the mortgage made 
by them, prevented the second son from becoming on 
the death of his father entitled, as eldest son, to the 
actual possession of the settled estate within the meaning 

{x) L. R., 2 App. Cas. 1. (y) 2 De Gex, M. & G. 100. 
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of the proviso; and that accordingly the estate settled 
on him shifted away to the next in remainder. In 
contrast with this case stands that of Meyrick v. Imkb (s). Meyrick v. 
In this case there was a similar shifting clause, the 
estate being settled on the second son and his issue 
male, with a shifting clause on such son or his issue 
male becoming entitled in possession to estates in Shrop- 
shire settled on the marriage of the father of such 
second son. The father and his eldest son disentailed 
the Shropshire estates, and limited a portion of them 
to the father in fee; and resettled the remainder of the 
Shropshire estates in such a way that the second son be- 
came ultimately tenant for life thereof, subject to 
charges which had been created thereon by his father 
and elder brother. It was held that, inasmuch as the 
second son acquired an interest in the Shropshire estates 
imder what was substantially a new title, and the estates 
were moreover diminished in quantity, the shifting 
clause did not take effect. 

(r) L. R., Ch. 23T. 
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Powers of 
leasing'. 

Act to facili- 
tate leases 
and sales of 
settled es- 
tates. 



Tenant for 
life, &c. may 
srant leases 
for twenty- 
one years. 



LECTUEE XXI. 

I Kow come to consider the subject of powers of leasing 
possessed by tenants for life. Prior to the passing of 
the Act to facilitate leases and sales of settled estates (a), 
a tenant for life had no power to grant a lease of the 
lands of which he was tenant for life, so as to bind 
those in remainder, unless the settlement under which 
he claimed were made by way of use under the Statute 
of Uses (t), or by will, and an express power to grant 
leases were conferred upon him by such settlement. 
But this Act, which came in force on the 1st of 
November, 1856 (c), empowers every tenant for life 
under a settlement made after the Act came in force, 
to lease for twenty-one years without fine at the best 
rent ((f). This Act was amended and extended by 
several other Acts {e) ; and the whole of the Acts have 
now been repealed, amended, and consolidated into one 
Act, called the Settled Estates Act, 1877 (/). This 
Act commenced on the 1st of November, 1877 (g). It 
enacts (h) that it shall be lawful for any person entitled 
to the possession or to the receipt of the rents and 
profits of any settled estates for an estate for any life, 
or for a term of years determinable with any life or 
lives, or for any greater estate, either in his own right 
or in right of his wife, unless the settlement shall con- 



(a) Stat. 19 & 20 Vict. o. 120. 

{b) Stat. 27 Hen. 8, c. 10; ante, 
pp. 36, 37. 

(r) Sect. 46. 

{d) Sect. 32. 

{e) Stats. 21 & 22 Vict. c. 77; 
27 & 28 Vict. c. 45; 37 & 38 Vict. 
c. 33 ; and 39 & 40 Vict. c. 30. 



(/) Stat. 40 & 41 Vict. c. 18. 
This Act was not passed when 
this Lectnre was deUvered, but 
I have thought it better to in- 
corporate it in the text. 

(^) Sect. 61. 

{h) Sect. 40. 
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tain an express declaration that it shall not be lawful 
for suoh person to make such demise ; and also for any 
person entitled to the possession or to the receipt of the 
rents and profits of any unsettled estates as tenant by 
the curtesy, or in dower, or in right of a wife who is 
seised in fee (»), without any application to the court, to 
demise the same or any part thereof, except the prin- 
cipal mansion-house and the demesnes thereof, and other 
lands usually occupied therewith, from time to time, for 
any term not exceeding twenty-one years so far as 
relates to estates in England, and thirty-five years so 
far as relates to estates in Ireland, to take effect in 
possession at, or within one year next after, the making 
thereof ; provided that eveiy such demise be made by 
deed, and the best rent that can reasonably be obtained 
be thereby reserved, without any fine or other benefit 
in the nature of a fine, which rent shall be incident to 
the immediate reversion; and provided that such demise 
be not made without impeachment of waste, and do 
contain a covenant for payment of the rent, and such 
other usual and proper covenants as the lessor shall 
think fit, and also a condition of re-entry on non-pay- 
ment of the rent for a period of twenty-eight days 
after it becomes due, or for some less period to be 
specified in that behalf ; and provided a counterpart of 
every lease be executed by the lessee. This enactment Biflerenoe 
differs from that containidd in the Act to facilitate leases two enact* 
and sales of settled estates in extending the term to °^^^ 
thirty-five years for estates in Ireland, in not requiring 
the lease to take effect in possession, in requiring the 
condition of re-entry to be on non-payment of rent for 
twenty-eight days or some less period, instead of '^for a 
period not less than twenty-eight days," and in omitting 
to require a condition for re-entry " on non-observance 
of any of the covenants or conditions" contained in the 
lease. 

(0 See atiie, p. 111. 
W.S. X 
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Ag^ainjBt 
whom soch 
leaaes shall 
be valid. 



Evidence of 
execution of 
ooonterpart 
by lessee. 



Tenants for 
life, &c. to be 
deemed en- 
titled not- 
withstanding 
incnm- 
branoee. 



Savinff riehts 
of lords of 
manors. 



Every demise authorized by the Settled Estates Act, 
1877, is valid against the person granting the same, and 
all other persons entitled to estates subsequent to the 
estate of such person under or by virtue of the same 
settlement, if the estates be settled (k). The executioa 
of any lease by the lessor or lessors shall be deemed 
sufficient evidence that a counterpart of such lease has 
been duly executed by the lessee as required by the 
Act (/). And for the purposes of the Act, a person 
shall be deemed to be entitled to the possession or to 
the receipt of the rents and profits of estates, although 
his estate may be charged or incumbered, either by 
himself or by the settlor, or otherwise howsoever to 
any extent; but the estates or interests of the parties 
entitled to such charge or incumbrance shall not be 
affected by the acts of the person entitled to the posses- 
sion or to the receipt of the rents and profits as afore« 
said, unless they shall concur therein (m). Nothing in 
the Act is to authorize the granting of a lease of any 
copyhold or customaiy hereditaments, not warranted by 
the custom of the manor, without the consent of the 
lord, nor otherwise prejudice or affect the rights of any 
lord of a manor (n). The above provisions extend only 
to settlements made after the 1st of November, 1856 (o), 
the time when the Act to facilitate leases and sales of 
settled estates came in force. In a recent case, where 
the legal estate was vested in trustees in trust, after 
paying certain charges, to hold the surplus of the rents 
and profits for the separate use of a married woman 
during her life, it was held by the present Master of 
the Bolls that she had no power to grant a leaae by 
virtue of the 32nd section of the Act for leases and 
sales of settled estates, which in this respect is similarly 
worded to the 46th section of the present Act. The 



{k) Stat. 40 & 41 Vict. c. 18, 
8.47. 
(0 Sect. 48. 



(m) Sect. 64. 
(n) Sect. 66. 
(o) Sect. 67. 



POTHERS OF LEASING. 307 

name of this case is Taylor v. Taylor {p). This case TayhrY. 
was affirmed on appeal {q). But, in affirming this ^*y*^- 
decision, the Lord Justice James remarked that he 
should have required more time to consider the Act of 
Parliament if he thought that the decision of the Master 
of the HoUs could be construed as a decision that a 
tenant for life, who is to receive the x^nts and profits 
during her life through the hands of a trustee, was not 
the tenant for life within the meaning of the Acts ; but 
he took the decision of the Master of the Bolls to be 
based on the very peculiar provisions of the will. 

If it be wished to enable the tenant for life to grant 
leases on different terms from those above mentionedy 
or if the property is suitable for granting building 
or mining leases, powers of leasing for these purposes 
ought to be contained in the settlement. Powers of 
leasing, like all other powers contained in settlements, 
take effect by virtue of the Statute of Uses. A power 
of leasing cannot be inserted in any settlement that is 
not made under that statute ; although it may be in- 
serted in a will by way of executoiy devise. The Operation of 
operation of a power of leasing is, so far as it goes, ^[]^. 
of the same nature as a shifting clause, of which I spoke 
in the last Lecture (r). The use is, by the power of 
leasing, appointed to the lessee for the term of years 
mentioned in the lease. The lessee takes as if he had 
been named in the settlement as the person to hold the 
land for the term appointed («). And with regard to 
the rent and covenants, the effect is the same as if the 
lease had been granted the day before the settlement 
by the settlor, when he was seised in fee, and he had 
made the settlement immediately afterwards. The rent 
is carried to each person successively entitled under the 
settlement, in the same way as it would have been if 



(p) L. R., 20 Eq. 297. 
(q) L. R., 3 Ch. D. 145. 



(r) Ante^ p. 291. 
(«) Ante, pp. 36, 37. 
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Form of 
power of 
leaaing. 



Appointing 
by way of 
loue. 



the settlor had first granted the lease, and then settled 
the land subject to the lease. 

The following is a specimen of an ordinary power of 
leasing contained in a settlement: "Provided always, 
and it is hereby agreed and declared, that it shall be 
lawful for the told A. B. during his life, and after his 
decease for the said A. B. junior during his life, and 
after his decease for the said [trustees] or the surviyor of 
them, and the executors and administrators of such 
survivor, during the minority of any son of the said 
A. B. junior who, if of full age, would be entitled to the 
possession or receipt of the rents and profits of the pre- 
mises hereby settled, by deed to demise or lease all or 
any part of the said premises for any term of years not 
exceeding twenty-one years, to take effect in possession, 
BO that there be reserved in every such lease the best 
yearly rent that can be reasonably gotten for the same, 
without any fine or premium for the making thereof, 
and so as there be contained in every such lease a con- 
dition of re-entry for non-payment of the rent thereby 
reserved, and so as the lessee or lessees do execute a 
counterpart thereof, and do thereby covenant for the 
payment of the rent or rents thereby to be reserved, and 
be not made dispunishable for waste." In some forms 
the power is expressed to be to appoint by way of lease ; 
and this no doubt accurately expresses the operation of 
the lease. When granted it is an appointment of a use 
under the Statute of Uses. There is, however, no occa- 
sion so to express the power, as a power to lease is and 
must be in law a power to appoint the use of the pre- 
mises. 



To lease in 
poseeesion. 



If the power is, according to the form I have just 
mentioned, to lease in posseasiouj no lease can be made to 
take effect after its date. The lease must be either from 
the day of the date, or from some previous day. And 
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in order to avoid mistakes in this respect^ which not 
unfrequently ooour, it is now not nnusual to authorize 
the lease to be granted^ under powers of this nature, 
either in possession or within a short time, say one year, 
as in the Settled Estates A^t, 1877 (Q, after the date of 
the lease. The best yearly rent that can be reasonably Best jeaxlj 
gotten speaks for itself. The lessor is not bound to '^^^ 
take the highest offer ; but he may consider the character 
and responsibility of the tenant. He must not, however, 
take anything for himself in the way of a fine or pre- No premium 
mium. There must be a fair reservation of the best 
yearly rent; and that yearly rent must be payable 
every year until the expiration of the lease. So that, 
should the tenant for life die during the lease, the re- 
mainderman may have his full and fair share of the 
rent reserved. 

Powers not unfrequently require that the lessee shall Where lessee 
not be made dispunishable for waste, or exempted from ^^^^. 
punishment for committing waste. And we have just punishable 
seen {u) that the leases which a tenant for life is autho- 
rized to make under the Settled Estates Act, are not 
to be made without impeachment of waste. On this 
point a nice question sometimes arises. It was doubted 
whether, if the lessor took upon himself the onus of Where lessor 
repairing the premises, the lease was within a power of ^^ ^ ^' 
leasing, which provided that the lease should not contain 
any clause whereby any power or authority should be 
given to any lessee to commit waste. And it was de- 
cided that a lease of this sort was a sufficient compliance 
with the power. That is the case of Doe d. Bromley v. ihe d. Brom- 
Bettison (v). On the other hand, the Court of Exchequer, ^^ ^- -^'"^'•• 
in the case of Yellowley v. Qotcer {x)j held that a lease TeiiowUyY, 
was void, as not being in pursuance of the power, under ^*"*^" 

(0 Stat. 40 & 41 Vict. c. 18; (v) 12 East, 303. 

unte, p. 305. {x) 11 Ex. 274. 

(m) AnUf p. 305. 
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the following ciroiimstanoes. The settleinent oontained 
a power for the tenant for life to demise the premises 
for any term not exceeding twentj-one years, at the 
best rent, so that the lessee was not by any dause or 
words therein to be contained made dispunishable for 
waste^ or exempted from punishment for committing 
waste. The tenant for life by deed leased the premises 
to the defendant for twelve years. The lease contained 
a covenant by the lessee to repair part of the premises ; 
but there was also a covenant by the landlord that he 
would repair all the rest of the premises, except in 
respect of the repairs thereinbefore covenanted to be 
done by the defendant. The court drew a somewhat 
refined distinction between this case and that of Doe v. 
Bettisouy which I have just mentioned. They held that 
in the present case there was an implied exemption 
from pimishment for permissive waste, and that it 
differed from the case of Doe v. Bettison^ on which the 
defendant's coimsel relied. That case, they remarked, 
was decided expressly on the ground that the deed 
creating the power stipulated against any clause in the 
lease whereby power should be given to commit waste, 
or exempting him from punishment for committing it. 
The lease, therefore, which allowed any permissive 
waste, in the opinion of the court was not void on that 
account. They thought that in the present case the 
donee was meant to be prevented from making a lease, 
which should contain terms expressly or by implication 
exempting the lessee from punishment for permissive or 
voluntaiy waste. In consequence of this decision some 
conveyancers, rather than run the chance of raising 
questions of this kind, have omitted in their powers of 
leasing any restriction with regard to the commission 
of waste by the lessee. 

With regard to the terms in which the rent should 
be reserved, in the case of a lease granted by a tenant 
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for life in pursuance of a power of leasing, it is better to 
say generally, '^yielding and paying so much rent yearly General 
and eveiy year;" without saying to whom the rent is to J^^*^^ ^' 
be paid. And the law will then make the rent payable 
to the person properly entitled to receive it. If it is 
endeavoured to state the persons to whom the rent is to 
be paid, this should be done accurately; and the reser« 
vation should be made to the person or persons for the 
time being entitled to the said premises in reversion 
immediately expectant on the determination of the term 
of years granted by the lease. If, however, the tenant 
for life should, by mistake, reserve the rent to himself, 
his heirs and assigns, this will not invalidate the lease. 
This was decided in an old case called Whiilock*8 case (y). WhUiockU 
"It was objected," says the Beport (a), "that the said 
reservation was such that it was not payable during the 
said lease, as it ought, but only during the life of the 
lessor; and he, having but an estate for life, reserved 
the rent to him and his heirs; and his heirs cannot have 
it." But it was resolved that the reservation was good; 
for the said lease " hath not its essence from the estate 
of the lessor which he hath for life; but the lease, in 
construction of law, precedes the estate for life and all 
the remainders ; for, after the lease made, it is as much 
as if the use had been limited originally to the lessee 
for the said term, and then the other limitations in 
construction of law follow it. Then, when the lessor 
reserved rent to him and his heirs, it is good, for that 
by construction of law precedes the limitation of the 
uses ; and then, it being well reserved, it is well trans- 
ferred to eveiy one to whom any use is limited. So, if 
the reservation be to the lessor and to every person to 
whom the inheritance or reversion of the premises shall 
appertain during the term, that is likewise good ; for 
the law will distribute to every one to whom any limi- 

{jf) 8 Bep. 69. (z) Page 70. 
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TeJhwUy y. 
Gowtr, 



Lord St. 
Leonards' 
remarks on 
Tellowiey y. 
Omo$r, 



tation of the use shall be made. And in such ease no 
rent is reeerved to a stranger; for the reservation pre- 
cedes the limitation of the uses to strangers. But it 
was agreed that the most clear and sure vay was to 
reserve rent yearly during the term, and leave the law 
to make the distribution, without an express reservation 
to any person." However, in the case of Telhwley y. 
Oower (a), to which I have before referred (ft), the court 
held that it made a difference that there was a term of 
five hundred years in the premises preceding the life 
estate of the tenant for life, and that, where that was 
the case, if the tenant for life in pursuance of the power 
reserved the rent to himself, his heirs and assigns, the 
lease was void. For, it was said, the term under the 
power took effect prior to the term of five hundred 
years ; and the moment the lease was made, the rever- 
sioners to receive the rent were in law strictly speaking 
the trustees, in whom the term of five hundred years 
was vested. So that neither the lessor himself nor his 
heirs or assigns were, so long as the five hundred years 
lasted, the reversioner to receive the rent. The grant 
of a lease by the tenant for life under such circum- 
stances, without sa}ring to whom the rent was to be 
reserved, would, it was admitted, have carried the rent 
to the trustees of the five hundred years term ; and so 
would a Limitation reserving the rent to the person or 
persons for the time being entitled to the reversion 
expectant on the determination of the term. 

On this decision Lord 8t. Leonards, in his Treatise 
on Powers (c), makes the following remarks, in which I 
venture to say I heartily concur : " This is, indeed, a 
narrow construction. Some weight appears to have been 
given to the circumstance that there was a term of years 
prior to the life estate ; but this presented no real diffi- 



(a) 11 Ex. 274. 
[h) Ante, p. 309. 



(c) Page 814, 8Ui ed. 
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cvltjy for both by operation of law and by the terms of 
the power, requiring the lease by the tenant for life in 
remainder to take effect in possession, the lease wonld 
OYenide the term. But after the lease the tenant for 
life would have no greater right to the rent as against 
the trustees of the term, than before the lease he had to 
the possession and the profits of the estate. A reservation 
of the rent to the lessor, his heirs and assigns, is by law 
free from objection, for the rent was made payable 
during the term, and the other words might have been 
rejected as surplusage ; or, without rejecting the words, 
they might and ought, according to the doctrine in 
Whitlock^a casey to have been held to be a good reser- 
vation, and to be well transferable to eveiy one to whom 
any use is limited. This doctrine particularly applies, 
if we are to be bound by technicalities in a case like 
this, where all the uses were served out of a seisin 
created by the settlor, the tenant for life under the 
settlement. Now it was admitted that the reservation 
would have been good if the power had been recited. 
But in order that a lease should operate as an execution 
of a power, it is not necessary to refer to the power 
where the lease cannot have all the effect intended, as 
in this case where the lease would cease on the death of 
the tenant for life within the term, if made by force of 
his interest ; therefore, as we have seen, the lease should 
be held to operate under the power, although there 
appears no such intention of the parties. This is settled 
law, as we have seen. Here the intention is clearly 
shown ; for notwithstanding the prior term of five hundred 
years, and the limitations subsequent to his life estate, 
the tenant for life made the lease for an absolute term 
in possession, and reserved the rent to his heirs and 
assigns, that is, to those claiming the estate under him, 
whether prior to him or after him. The power followed 
the rule of law, for it authorized a lease, either referring 
or not referring to the power. The objection that the 



314 



6ETTLEMBNTS. 



lessee did not know to whom the rent was to be paid, 
inasmuch as the power was not recited, does not seem 
entitled to much weight. It would to some extent 
prevail in every case where the lessee was not furnished 
with a copy of the settlement, and it could lead to no 
practical difficulty, for no person could claim the rent 
without showing his title under the settlement. But 
this is a weak ground ; for, while it seems to protect the 
lessee, it really takes from him the benefit which the 
settled rule of law gives him in such a case, viz., a valid 
lease for the whole term according to the terms of the 
lease." 



Bnilding 
leases. 



PreUminary 
contracts. 



Mining 
leases. 



Instroke and 
outstroke. 



Workmen's 
cottages. 



Waste. 



In addition to powers to grant ordinaiy leases for 
twenty-one years, if the settled estate is likely to 
become available for building, powers should be in« 
serted for granting building leases. And in such cases 
it is much better to give also a power to enter into 
preliminary contracts with builders for the granting of 
building leases ; so that the lease may not be actually 
granted until the houses to be erected shall have been 
roofed in, or have arrived at some other stage towards 
their actual completion. In mining countries it is also 
veiy desirable to give powers for granting mining 
leases. Such powers should authorize the grant not 
only of such powers of entiy and working as may be 
necessary to win the minerals demised {d)y but also 
powers of instroke and outstroke, or of carrying coals 
or other minerab into and out of the mines demised, if 
such powers be desired, together with powers to erect 
workmen's cottages, if such be intended (e). The 
powers to be granted cannot be too plainly defined. 
Where building or mining leases are granted, it is 
obvious there must be the commission of waste in some 
cases, such as the pulling down of old buildings, and 



(d) See Sari of Cardigan v. 
Jrmitage, 2 B. & C. 197, 211. 



(e) Morris y.Ehydydefed Colliery 
Co., 3 H. & N. 885. 
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the opening of new mines. In suoh leases, {herefore, 
care should be taken not to insert a clause providing 
that the lessee shall not be dispunishable for waste. 

As I observed in a previous Lecture (/), when 
manors are settled, it is also desirable to grant powers 
for granting licences to copyholders of the manor for Lioenoe to 
leasing their tenements. For leases of copyholds made to^Lm. 
by the licence of the lord take effect out of the estate of 
the lord, and not, like grants of copyholds, by virtue of 
the custom of the manor. A tenant for life of the 
manor can therefore, in the absence of any express 
power reserved to him by the settlement, give licence 
to a copyholder to lease his tenements only for a term 
which must cease on the death of the licensor. 

A power in a settlement to grant leases is a power to 
shift the use on a certain given event ; and if the event 
does not happen, the use does not shift. The con- 
sequence of this doctrine was, that, in many cases, - 
great hardship arose from leases being made by tenants 
for life, which varied in some insignificant points from 
the powers tmder which the leases were purported to 
be granted. And the consequence was, that, on the 
death of the tenant for life, the lessees were liable to be 
evicted by the next remainderman. In some cases the Enction of 
whole of the tenants on large estates were turned out ^^^^^ 
by the remainderman on his coming into possession, in leasee ander 
consequence of their leases not being in strict accord- P^"^®"* 
ance vdth the power of leasing oontaiued in the settle- 
ment. And yet the settlement, generally speaking, 
was in the power and custody of the grantor of the 
leases only, — ^no opportunity being afforded to the 
tenants of ascertaining, on their own behalf, whether 
the power was complied with or not. In order to 

(/) Leofcores on the Seiaia of the Freehold| p. 41. 
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Belief a^^fainst remedy the evil oooaaioned by this state of the law, an 
lea^^u^ler ^'^ ^^ passed for granting relief against defects in 
powers. leases made under powers of leasing in certain cases (^). 

One of the enactments of this Act {h) is valuable in the 
case of a lease, under a power to grant leases in posses- 
sion, being inadvertently made to take effect at some 
period later than the date of the lease (t). The Act 
Stat. 12 & 13 provides (sect. 4), that where a lease, granted in the 
a/i. ^ ' intended etx^rcise of any such power of leasing as afore- 
said, is invalid by reason that, at the time of the 
granting thereof, the person granting the same could 
not lawfully grant such lease, but the estate of such 
person in the hereditaments comprised in such lease 
shall have continued after the time when such or the 
like lease might have been granted by him, in the 
lawful exerciBe of Buoh power, then and in eveiy such 
case such lease shall take effect and be as valid, as if 
the same had been granted at such last-mentioned 
time. So that if the tenant for life lives beyond the 
time at which the lease was made to commence, the 
lease will be valid; inasmuch as a like lease might 
then have been granted by him in the lawful exercise 
of his power. 

Seot. 2. The second section of the Act enacts, that where, in 

InTBlid lease tJ^e intended exercise of any such power of leasing as 

considered in aforesaid, whether derived under an Act of Parliament, 

Toonta^fOT ^^ under any instrument lawfully creating such power, 

a valid lease, a lease has been or shall hereafter be granted which is, 

by reason of the non-observance or omission of some 

condition or restriction, or by reason of any other 

deviation from the terms of such power, invalid as 

against the person entitled, after the determination of 

the interest of the person granting such lease, to the 

(^) Stat. 12 & 13 Vict. c. 26, {h) Sect. 4. 

amended by stat. 13 & 14 Vict. (i) See anU, p. 308. 

0. 17. 
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reyersion, or against other the person who, subjeot to 
any lease lawfully granted under such power, would 
have been entitled to the hereditaments comprised in 
suoh lease, such lease, in ease the same have been 
made bond fide^ and the lessee named therein, his heirs, 
executors, administrators or a^gns (as the case may 
require) Iiave entered thereundery shall be considered in 
equity as a contract for a grant, at the request of the 
lessee, his heirs, executors, administrators or assigns (as 
the case may require) of a valid lease under such power, 
to the like purport and effect as such invalid lease as 
aforesaid, save so far as any variation may be necessary 
in order to comply with the terms of such power; and 
all persons, who would have been boimd by a lease 
lawfully granted under such power, shall be bound in 
equity by such contract. Provided always that no 
lessee, under any such invalid lease as aforesaid, his 
heirs, executors, administrators or assigns, shall be 
entitled, by virtue of any such equitable contract as 
aforesaid, to obtain any variation of such lease, where 
the persons who would have been boimd by such 
contract are willing to confirm such lease without 
variation. 

This is a very beneficial provision. Tou will observe Remarks on 
that the lease is to be made bond fide^ and that the 
lessee must have entered under it. And the result of 
the Act of Parliament is that, instead of being liable to 
be turned out by the remainderman, the lessee will have 
a right in equity to continue tenant in the same manner 
afl if he had had a vaUd contract for a lease, consistent 
in its terms with the power which was intended to be 
exercised. But the Act veiy properly provides that if 
the reversioner is willing to confirm the lease without 
variation the clause shall not apply. 

Tliis Act was amended by statute 13 & 14 Vict. o. 17. 
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Stat. 13 & 14 
Vict. 0. 17, 
8. 3. 

Where re- 

can confirm 
lease, lessee 
bound to 
accept con- 
firmation. 



This Act further provides {k), that where, during the 
oontinuanoe of the possession taken under the lease, the 
person for the time being entitled, subject to such pos- 
session, to the hereditaments comprised in such lease, or 
to the possession or the receipt of the rents and profits 
thereof, is able to confirm such lease without variation, 
the lessee shall, upon the request of the person so able 
to confirm the same, be bound to accept a confirmation 
accordingly. And such confirmation may be bj memo- 
randum or note in writing, signed by the persons con- 
firming and accepting respectively, or by some other 
persons by them respectively thereunto lawfully autho- 
rized. And after confirmation and acceptance of con- 
firmation, such lease shall be valid, and shall be deemed 
to have had, from the granting thereof, the same effect 
as if the same had been originally valid. 



Sect. 2. The amending Act also provides (/), that where, upon 

Memorandum or before the acceptance of rent under any such invalid 
lease. lease, any receipt, memorandum or note in writing con- 

firming such lease is signed by the person accepting such 
rent, or some other person by him thereunto lawfully 
authorized, such acceptance shall, as against the person so 
accepting such rent, be deemed a confirmation of such 
lease. 



When lease 
deemed 
pfranted in 
mtended 
exercise of 
power. 



The former Act, you will observe, speaks of cases of 
the intended exercise of a power of leasing (m). And the 
fifth section of that Act (n) provides that, when a valid 
power of leasing is vested in or may be exercised by a 
person granting a lease, and such lease, by reason of 
the determination of the estate or interest of such person 
or otherwise, cannot have effect and continuance accord- 
ing to the tenns thereof, independent of such power, 



{k) Sect. 3. 
(/) Sect. 2. 
(jn) Ante, p. 316. 



(») Stat. 12 & 13 Vict. c. 25, 
B. 6. 
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such lease shall, for the purpose of the Act, he deemed 
to he granted in the intended exercise of such power, 
although such power he not referred to in such lease. 

The Act, unfortunately, does not extend to any lease Exception of 
hy an ecclesiastical corporation or spiritual person, or to ©oUegiate aiid 
any lease of the possessions of any college, hospital or ^1**^^® 
oharitable foundation (o). 

(o) Sect. 7. 
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LEOTUEE XXII. 

We now come to the consideration of powers of sale 
and excliange usually inserted in settlements. These 
powers are very beneficial in their nature; for they 
enable a sale to be made of any part of the settled 
estates, so as to give a good title to the purchaser, and 
to convey to him the fee simple of the settled lands, 
and at the same time to keep up the settlement, by the 
investment of the purchase-money in the names of the 
trustees of the settlement, to be laid out, at a fitting 
opportunity, in the purchase of other lands to be settled 
precisely in the same manner as the lands sold were 
* settled previously to the sale. The power, being a mere 
power in gross (a), or, as it is sometimes called, a col^ 
lateral power ^ and not annexed to any estate in the 
Power of sale trustees, IB usually given to the trustees and the sur- 
how\miied. vivors and survivor of them, and the executors and 
administrators of such survivor; and it is usually re- 
quired to be exercised by them at the request, or with 
the consent, of the tenant for life in possession of the 
estates ; and during the minority of any tenant for life 
in possession, and also during the minority of any tenant 
in tail in possession, the power of sale is usually to be 
exercised by the trustees at their own discretion. The 
power then authorizes the trustees, at such request, or 
with such consent, or at such discretion as aforesaid, to 
dispose of, either by way of absolute sale, or in exchange 
for other lands, all or any part of the settled premises, 
sometimes excepting the family mansion and grounds. 
And for the purpose of such sale, or exchange, the 
» 

(a) AntCy p. 39. 
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life. 
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trustees are authorized to revoke all the uses of the Power to 
settlement, and to appoint such uses as may be neces- ^tSemenT ^ 
sary for effecting any such sale or exchange. It is and appoint 
then provided that all moneys which may arise from 
the sale, or which may be received for equality of 
exchange, shall be invested in the purchase of other Poroliase and 
lands, to be settled to the same uses, or such of them as ^^^^^ 
shall be then subsisting or capable of taking effect. But 
every purchase is required to be made with the consent Consent of 
of the person who would have been entitled to the pos- tSed'to^" 
session, or to the receipt of the rents and profits, of the poeseaBion. 
lands to be purchased, if the same had been then ac- 
tually purchaaed and settled. It is further provided 
that, until a purchase can be found in which such 
money may be laid out, it shall be invested, in the Interim in- 
names of the trustees of the settlement, in the public ^^ 
funds, or in government or roal securities, and fre- 
quently in some of the other more enlarged modes of 
investment which I mentioned in a previous Lecture (b) ; 
with power to alter and vary such investments from 
time to time as may to them seem fit. And it is pro- Income to be 
vided that the income of the money so invested shall J^titM^***^ 
be paid to the person who would have been entitled in poesesaion. 
possession to the rents and profits of the land to be pur- 
chased if the same were then actually purchased and 
settled. This is the shortest and simplest form of a 
power of sale and exchange. If the property is in- 
cumbered, or if there are powers of charging portions 
or other principal simis of money on the premises, then 
it is usual to provide that, in case of a sale, the pur- 
chase-money shall be, in the first place, applied in the 
discharge of any principal sums which may then be pisohargeof 
an incumbrance on the premises, and that the residue ^^JJJ^ 
shall be laid out in the purchase of other estates to be 
settled in the same manner. The lands to be purchased 

{b) AnU, p. 170. 
W.S. Y 
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are usually to be either freeholds, or freeholds and 
copyholds convenient to be held therewith. Sometimes 
Pnrchafle of the power is extended to the purchase of leasehold lands 
held for lives or long terms of years. And in that case 
the provision is made — which I explained in a former 
Lecture {c) — ^where tenancies in tail are created under 
the settlement, that the leaseholds for years, being 
chattels, shall not vest' absolutely in any tenant in tail 
male or in tail unless he shall attain the age of twenty- 
one years, or shall die under that age leaving issue in- 
heritable under the entail. For you will remember 
that if I grant leaseholds for years to A. and the heirs 
or heirs male of his body, A. takes an absolute interest, 
which devolves, on his decease, to his executors or ad- 
ministrators, along with the rest of his personal estate. 
This clause shifts away the leaseholds from a tenant in 
tail, who may die in infancy without issue, and vests 
them in the next person entitled in remainder under 
the settlement. 

Now with regard to the request and consent of the 
tenant for life to the exercise of such a power, it is, as 
we have seen (^), a rule of law that a person cannot 
defeat his own grant. And if a tenant for life should 
convey his life estate, either partially by way of mort- 
gage, or absolutely by way of sale, justice requires that 
he should not afterwards prejudice the mortgagee or 
purchaser, by consenting to the exercise by the trustees 
of the settlement of a power of sale or exchange. And, 
accordingly, a mortgage or sale by the tenant for life of 
Sufipiiflioii or his life estate suspends or extinguishes the power, so far 
m«Sofpower ^ *^® mortgagee or purchaser is concerned. It was 
to requeet indeed at one time thought — and it is so laid down by 
Lord St. Leonards in the last edition of his Treatise on 
Powers (e) — ^that a sale by the tenant for life of his life 

{e) Ante, p. 223. {e) Sugden on Powers, pp. 70, 

[d) Ante, pp. 43, 44. 71, 8th ed. 
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estate operated as a total extinguishment of his power 
to request or consent to a sale of the fee simple by the 
trustees of the settlement. Lord St. Leonards observes: Opinion of 

T ^1 (XL 

" An absolute conveyance upon a sale would, it is ap- Leonards, 
prehended, prevent the power from being exercised, 
from the very nature of the power, independently of 
any technical question; for powers of sale and exchange 
are manifestly given to the tenant for life in conse- 
quence of the character which he fills. They are rather 
directed to the management of the settled estate, to its 
melioration, than to the disposition of the interest in it, 
which is only the machinery. If therefore he sells his 
life estate, it would be contrary to the intent of the 
donor that he should alter the nature of the property 
by a sale, or exchange the estate for another. He no 
longer fills the character in respect of which the powers 
were confided to him." However, the contrary was 
decided in the case of Alexander v. Mills, to which I Alexander v. 
have already referred (/). The law therefore now is, 
that the aUenation by the tenant for life of his life 
estate, either partially or wholly, does not take away 
his power of requesting or consentiDg to the exercise by 
the trustees of the power of sale or exchange ; provided 
that such power cannot be exercised to the prejudice 
of the alienee of the life estate, without his consent 
thereto. 

There is one doctrine with regard to the exercise of 
this power, which appears to have been established 
rather on the strength of the practice of conveyancers, 
than upon any principle of law or equity. It is held ^jj® ** ®^' 
that, under the ordinary power of sale and exchange, to be made to or 
be exercised at the request or with the consent of the J^^^fo, 
tenant for life, the power may be exercised by the trus- lifo. 
tees, upon a sale to the tenant for life himself of the 



(/) AmU, p. 44. 
Y 2 
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settled estates, or upon an exchange witli him of part 
of the settled estates for lands of his own. This was 
decided by Lord Eldon in the case of Howard v. 
Dueane {g). Lord Eldon observed (A), "I should have 
said originally that it would not do; but, whatever 
other people may say upon the subject, I think that the 
practice of conveyancers has settled a great deal of law; 
and if we have got no further than this, that the ante- 
cedent practice has been doubted, I should be disposed 
to abide by that antecedent practice. I put this case 
therefore on the practice of conveyancers ; and after the 
abuse which I have heard at the bar of the House of 
Lords and elsewhere upon that subject, I am not sorry 
to have this opportimity of stating my opinion that 
great weight should be given to tiiat practice." This 
subject came before the courts again in the recent case 
of Dicconson v. Talbot (i). In that case there was a 
charge against the tenant for life that he had bought 
the property at an tmdervalue, and had concealed from 
the trustees the value of certain mines under the pro- 
perty which he bought of them. But the court, affirm- 
ing the decree of Vice-Chancellor Stuart, dismissed the 
bill of the remainderman, who claimed to set aside the 
sale ; considering that the fraud charged had not been 
proved, and treating it as quite clear that, where a 
power of sale is given to trustees, to be exercised at the 
request or with the consent of the tenant for life, the 
trustees may sell to him as they might to anyone else. 



Power to 
partition. 



Where an undivided share of land is comprised in a 
settlement, it is usual to insert a power for the trustees 
or the survivors or survivor of them, or the executors or 
administrators of such survivor, to concur with the per- 
sons entitled to the other undivided shares in the same 
lands, in making a partition or division of the same, 



(g) Tamer & Kius. 81. 
{h) Page 86. 



(0 L. B., 8 Ch. 32. 
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and for that purpose, if thought desirable, to receive 
money for equality of partition ; and sometimes also to 
give money for equality of partition, out of any moneys 
which may be in the hands of the trustees, upon trust to 
invest in the purchase of lands to be settled to the same 
uses; or occasionally to raise the money to be given for 
equality of partition by a mortgage of the premises to 
be received on partition, or by a mortgage of any other 
lands subject to the uses of the settlement. It has, Partition by 
however, been now decided that a partition may be ^^^^ 
effected by means of an ordinary power of exchange exchange, 
contained in a settlement in this way. ' The settlement 
has one half of the lands, and A. has the other half. 
The trustees may exchange their moiety in a portion of 
the estate with A. under their power of exchange, and 
they may take in exchange of A. his moiety in the 
other portion of the lands ; and by this means the par- 
tition is completed. On this point there was a conflict 
of opinion ; but the question is, I hope, now set at rest 
by a decision of the present Master of the Bolls. The 
case to which I refer is that of In re Frith and 
Osborne {k). In that case an undivided moiety of lands in re iHtk 
was vested in three persons as trustees of a settlement, •'^^'**^''^- 
which expressly authorized a partition ; and the other 
moiety was vested in three other trustees, as trustees of 
a settiement with power to sell, dispose of, convey and 
assign the said hereditaments, for such a price in money, 
or for such an equivalent or recompense in lands and 
hereditaments, as to the trustees should seem reasonable ; 
and for that purpose to revoke the old uses, and to 
limit other uses and trusts. A partition deed, purport- 
ing to be in exercise of the above powers, was executed 
by the trustees of the two moieties. And it was held 
by the Master of the Eolls that the partition was pro- 

{k) L. B., 8 Gh. D. 618. 



326 



SETTLEMENTS. 



Ab to more 
tKoii two on* 
divided 
fihares. 



perly effected by the latter set of trostees under their 
power of exchange. 

This was a partition of moieties only; and the question 
still remains in the case of there being more than two 
nndiyided shares ; as if the property is held in thirds or 
in fourths, or other fractions. The Master of the Bolls 
did not decide that question, for it was unnecessary for 
him to do so ; but he said that, if he had to decide it, 
he should be inclined to decide in favour of a partition 
under a power of exchange contained in a settlement of 
any of the shares ; for, if it could be done as between 
two, he did not see why it could not be done as between 
more than two. 



Power to en- 
franchise 
oapjholdB, 



With regard to the enfranchisement of copyholds, it 
is better, when a manor of which copyholds are held is 
settled, that an express power for this purpose should 
be contained in the settlement. The enfranchisement 
of a copyhold is, however, nothing more nor less than 
the sale of the fee simple, which belongs to the lord, to 
the tenant, who has only a customary right to continue 
as the lord's tenant at will. A power of sale, therefore, 
may, it is considered, be exercised by the lords of the 
manor, namely, the trustees with a power of sale, selling 
to the copyhold tenant the fee simple of the premises 
which he holds. 

I referred in a former Lecture (/) to the case of the 
tenant for life being tenant for life without impeach- 
ment of waste, and to the rule in that case that, if a 
power of sale be exercised by the trustees of the settle- 
ment with his consent, the price of the timber must be 
paid to the trustees, and not to the tenant for life. I 



(/) Ante, pp. 232, 233. 
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also referred to the enactment whioh enables the Chan- 
cery Division of the Court to give relief in cases of 
mistake in this matter (m). In analogy to the decision 
with regard to the sale of timber, it was decided by 
Lord Eomilly, the late Master of the Bolls, that, under 
the usual power of sale in a settlement, the trustees Sale cannot 
could not sell the lands, reserving the minerab. The ^^^J^g 
minerals, of course, are more beneficial to the tenant minerals, 
for life without impeachment of waste, than is the 
surface of the lands ; for he may work the mines, and 
so greatly lessen the value of the property. On this 
principle it was that Lord Bomilly decided the case of 
Buckley v. Haicell (n). Li that case the property was BuehUyY, 
settled, by a will, on a Mr. Eandolph for life, without -^^"'^''• 
impeachment of waste, with remainders over ; and 
there were the usual powers of sale and exchange, to be 
exercised by the trustees at the request of Mr. Eandolph 
during his life. The trustees, at his request, put up 
portions of the estate for sale by auction, subject to 
conditions of sale, under which all the minerals were 
reserved. The purchaser declined to complete his pur- 
chase, on the grotmd that the plaintiffs were not autho- 
rized, tmder the power of sale, to sell any of the lands 
and hereditaments, with an exception or reservation of 
the mines and minerals under the same. Whereupon 
the points were raised by a special case, in which the 
trustees were plaintifb, and the purchaser was defen- 
dant. And the Master of the EoUs, chiefly on the 
authority of the case of Cholmeley v. Paxton (o), de- 
cided that the land could not be sold apart from the 
minerals under it. " The principle," observed the 
Master of the Eolls (p), " is this. The power must be 
so exercised as not to give the tenant for life more out 
of the property subject to the power than he would 

(m) Stat. 22 & 23 Vict. c. 35, (o) 3 Bing. 207; 10 Bam. & 

8. 13. Cress. 664; ante, p. 233. 

(n) 29 Beav. 646.. {p) Page 662. 
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have had if the power had not been exercised. The 
mines are a part of the carpuSy which the tenant for life 
being unimpeachable for waste is entitled to win and 
sell, and thus obtain the profits of; but the surface 
land being sold, the purchase-money is to be re-invested 
in land ; and if an estate with valuable minerals under 
it were found to be the most eligible mode of invest- 
ment, the tenant for life would get the minerals from 
under the two estates. It is clear that this could not 
be prevented ; for the court could not refuse to allow 
the purchase-money to be invested in the purchase of 
an estate with minerals under it, if such a purchase 
were valuable and beneficial for the persons entitled ; 
neither could it restrict the purchase to lands of which 
the mere value was agricultural, or, if not, prevent the 
tenant for life from working the mines. It is obvious 
that the court could not exact from the tenant for life 
any promise not to purchase any land of that descrip- 
tion, nor, if exacted, enforce it. It is the same in this 
case as in that of timber ; no promise or undertaking 
as to re-investment would be of any avail, nor could it 
be enforced by this court." 

In consequence of this decision an Act was passed 
Stat. 26 & 26 of the 25 & 26 Vict. c. 108. This Act recites, that 
^ * ^* ' trustees and others in the int-ended exercise of trusts or 
powers authorizing them to dispose of land by sale, 
exchange, partition or enfranchisement, have disposed 
of land subject to such trusts or powers, with an excep- 
tion or reservation of minerals, and either with or 
without rights and powers for or incidental to the 
working, getting and carrying away of such minerals, 
or otherwise relating thereto, or have so disposed of 
minerals, with or without such rights and powers, 
separately from the residue of the land, such mode 
of disposition not being expressly authorized nor for- 
bidden by the instrument creating the trust or power. 
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And the statute goes on (g) to confirm all suoh sales, Gonfiimatioii 
exchanges, partitions aad enfranchisements, so far as ^^^^ 
they might have been invalid on the ground only, that 
the trust did not expressly authorize suoh exception or 
reservation. The Act further provides (r), that every 
trustee and other person, now or hereafter to become 
authorized to dispose of land by way of sale, exchange, 
partition or enfranchisement, may, unless forbidden by 
the instrument creating the trust or power, so dispose 
of such land, with an exception or reservation of any 
minerals, and with or without rights and powers of or 
incidental to the working, getting or carrying away of 
such minerals, or may, unless forbidden as aforesaid, 
dispose of, by way of sale, exchange or partition, the 
minerals, with or without such rights or powers, sepa- 
rately from the residue of the land ; and in either case 
without prejudice to any future exercise of the au- 
thority with respect to the excepted minerals, or, as the 
case may be, of the undisposed land ; but tins enact- 
ment shall not enable any such disposition to be made 
without the previous sanction of the Court of Chancery Consent of 
(now the Chancery Division of the High Court), to be Divia^ 
obtained on petition, in a summary way, of the trustee reqiuwd. 
or other person authorized as aforesaid ; which sanction 
once obtained shall extend to the enabling from time to 
time of any disposition within this enactment, of any 
part or parts of the land comprised in the order to be 
made on such petition, without the necessity of any 
further or other application to the court. So that, in 
exercise of the power of sale, exchange, partition or 
enfranchisement, the land cannot be sold, exchanged, 
divided or enfrandused, without the minerals, nor the 
minerals without the land, except with the previous 
sanction of the Chancery Division of the High Court ; 
but with such sanction any such sale, exchange, parti- 
es) Stat. 25 & 26 Tict. o. 108, 8. 1. (r) Sect. 2. 
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tion or enfranchisement, may be made, imless it should 
be expressly forbidden by the instrument creating the 
power ; and in that case the court has no authority to 
sanction the same. 

Some very beneficial provisions respecting powers of 
sale and exchange contained in settlements are to be 
Lord Gran- found in the Act which is commonly called Lord 
worth's Act. Cranworth's Act («). The Act is intituled "An Act to 
give to trustees, mortgagees and others certain powers 
now commonly inserted in settlements, mortgages and 
wills." And it extends only, except where otherwise 
provided, to persons entitled or acting under a deed, 
will, codicil or other instrument, executed after the 
passing of the Act, or under a will or codicil confirmed 
or revived by a codicil executed after that date. The 
date of the Act is the 28th of August, 1860. In the 
Tmsteea with first section it authorizes trustees, who have a power of 
^^^eU in ^ ^®> ^ exercise the same by selling the settled premises 
lots, &c. either together or in lots, and either by auction or 

private contract, and either at one time or at several 
times ; and, in case the power shall expressly authorize 
Exchange. an exchange, to exchange any hereditaments, which for 
the time being shall be subject to the uses or trusts, for 
any other hereditaments in England or Wales, or in 
Ireland as the case may be, and upon such exchange to 
give or receive any money for equality of exchange. 
Special con- It also provides {t)y that any special or other stipula- 
tions o tions, either as to title or evidence of title, or otherwise, 
may be inserted in any conditions of sale, or contract 
Power to buy for sale or exchange; and it authorizes the vendors to 
eSnTor^vary ^^7 ^ *^® hereditaments, or any part thereof, at any 
contracts. gale by auction, and to rescind or vary any contract for 
Power to re- sale or exchange, and to resell the hereditaments which 
shall be so bought in, or as to which the contract shall 

(«) Stat. 23 & 24 Vict. o. 146, (i) Sect. 2. 

part 1. 
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be 80 resomded, without being responsible for any loss 
which may be occasioned thereby. And it provides 
that no purchaser, under any such sale, shall be bound 
to inquire whether the persons maOdng the same may 
or may not have in contemplation any particular re- Bemveetment 
investment of the purchase-money, in the puroha* of l^^' 
any other hereditaments or otherwise. This last pro- 
vision was inserted in consequence of its having been 
said, that trustees with a power of sale over settled 
lands, ought not to exercise their power merely with a 
view to a sale, unless they had in contemplation the 
purchase of other hereditaments with the sale money, 
to be settled to the same uses as the property sold. 
Whatever may be the duties of the trustees in this 
respect, the purchaser is by this clause exonerated from 
making any inquiries as to what the trustees intend to 
do with the purchase-money. The next section (u) 
provides, that for the purpose of completing any such 
sale or exchange, the persons empowered to sell or PenonB em- 
exchange shall have full power to convey or otherwise ^^]^ ^ 
dispose of the hereditaments in question, either by way convey, 
of revocation and appointment of the use, or otherwise 
as may be necessary. This clause, therefore, renders 
unnecessary any express power to the trustees to revoke 
the old uses and appoint new ones, for the purpose of 
carrying into effect any sale or exchange under the 
power. 

The next section {x) provides, that the money to-be Inyestment of 
received upon any such sale, or for equality of exchange, ^^^ ^'sale 
shall be laid out in the manner indicated by the instru- or exchange, 
ment containing the power of sale or exchange, or, if 
no such indication be therein contained as to all or any 
part of such money, then the same shall, with all 
convenient speed, be laid out in the purchase of other 

(m) Sect. 3. (jp) Sect. 4. 
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hereditaments in fee simple in possession^ to be situate 
in England or Wales, or in Ireland as the ease may be, 
or of lands of a leasehold or oopyhold or oustomarj 
tenure, which, in the opinion of the persons making the 
purchase, are oonvenient to be held therewith, or with 
any other hereditaments for the time being subject to 
the subsLBting uses or trusts of the settlement. And all 
such hereditaments, so to be purchased or taken in 
exchange as aforesaid, as shall be freeholds of inherit- 
ance, are to be settled to the same uses as the heredita- 
ments sold or given in exchange were, or would have 
been, subject to, or as near thereto as the deaths of 
parties and other intervening accidents will admit of ; 
but not so as to increase or multiply charges (j/). And 
all such hereditaments, so to be purchased or taken 
in exchange, as shall be of leasehold or copyhold or 
customary tenure, shall be settled and assured upon 
and for such trusts as shall, as nearly as may be, 
correspond with the uses of the settlement, but not so 
as to increase or multiply charges; and so that, if any 
of the hereditaments ^all be held by lease for years, 
the same shall not vest absolutely in any tenant in toil 
by purchase who shall not attain the age of twenty-one 
years (z). The same section {a) also provides, that any 
such purchase as aforesaid may be made subject to any 
special condition as to title or otherwise. Provided that 
no leasehold tenement shall be purchased, under the 
powers thereinbefore contained, which is held for a less 
period than sixty years. The next section (6) empowers 
the persons exercising the power, if they shall think fit, 
to apply any money to be received upon any sale, or for 
equality of exchange, or any part thereof, in lieu of 
purchasing lands therewith, in or towards paying off or 
discharging any mortgage or other charge or incum- 
brance, wldch shall or may affect all or any of the 



iji) See 091/^, p. 222. 
(s) AnUy pp. 223, 224. 



{a) Stat. 23 & 24 Vict. o. 145, s. 4. 
\h) Sect. 6. 
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hereditaments then snhjeot to the same uses or trusts as 
those to which the hereditaments sold or given in 
exchange were subject (c). 

The Act provides (rf) that no money arising from Where landB 
any sale or exchange of lands or hereditaments in chaaef orre- 
England or "Wales, is to be laid out in the purchase of ceived in ex- 
hereditaments situate elsewhere than in England or be situate. 
Wales ; and no lands situate in England or Wales shall, 
under any such power as aforesaid, be exchanged for 
any lands or hereditaments situate elsewhere than in 
England or Wales. And no money arising from any 
such sale or exchange of lands in Ireland, shall be laid 
out in the purchase of lands or hereditaments situate 
elsewhere than in Ireland; and no lands or heredita- 
ments situate in Ireland shall, under any such power 
as aforesaid, be exchanged for any lands or heredita- 
ments situate elsewhere than in Ireland. The Act 
further provides (c), that until the money to be received 
upon any sale, or for equality of exchange as aforesaid, 
shall be disposed of in the manner before mentioned, the 
same shall be invested at interest for the benefit of the Interim in- 
same parties who would be entitled to the hereditaments ^®"*°"^*- 
to be purchased therewith as aforesaid, and the rents 
and profits thereof, in case such purchase and settlement 
as aforesaid were then actually made. 

The Act provides (/) that it shall be lawful for any Renewal of 
trustees of any leaseholds for lives or years, which are J^[^*^ 
renewable from time to time, either under any covenants 
or contract, or by custom or usual practice, if they shall 
in their discretion think fit, and it shall be the duty 
of such trustees, if thereunto required by any person 
having any beneficial interest, present or future or 
contingent, in such leaseholds, to use their best en- 

{e) Ante, p. 321. (e) Sect. 7. 

(d) Sect. 6. (/) Sect. 8. 
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sale (A). And no mortgagee advancing money npon 
such mortgage, purporting to be made under this power, 
shall be bound to see that such money is wanted, or that 
no more is raised than is wanted for the purposes afore- 
said. 

The Act further provides (/) that no sale or exchange Consent 
as aforesedd, and no purchase of hereditaments out of "^ 
money received on any such sale or exchange as afore- 
said, shall be made without the consent of the person 
appointed to consent by the will, deed, or other instru- 
ment ; or, if no such person be appointed, then of the 
person entitled in possession to the receipt of the rents 
and profits of such hereditaments, if there be such a 
person under no disability ; but this clause shall not be 
taken to require the consent of any person, where it 
appears, from the will, deed, or other instrument, to 
have been intended that such sale, exchange, or pur- 
chase should be made by the person or persons maMng 
the same, without the consent of any other person. 

The Act provides (m) that for the purposes of the When estate 
Act, a person shall be deemed to be entitled to the ^o^^^ u 
possession or to the receipt of the rents and iQcome of yi^ar&od or 
land, although his estate may be charged or incumbered, 
either by himself or by any former owner, or otherwise 
howsoever to any extent ; but the estates or interests of 
the parties entitled to any such charge or incumbrance 
shall not be affected by the acts of the person entitled 
to the possession or to the receipt of the rents and 
income as aforesaid, unless they shall concur therein. 



None of the powers or incidents conferred by the Act When powora 

of Act not 1 
take effect. 



or annexed to particular offices, estates or circumstances, ^* ^°* ^^ ^ 



shall take effect or be exercisable, if it is declared in the 

(k) Ante, p. 331. {m) Sect. 31. 

(/) Sect. 10. 
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deayours to obtain from time to time a renewed lease 
of the same hereditaments, on the accustomed and 
reasonable terms (^), and for that purpose it shall be 
lawful for any such trustees from time to time to make 
or concur in making such surrender of the lease, for 
the time being subsisting, and to do all such other acts 
as shall be requisite in that behalf ; but this section is 
not to apply to any case where, by the terms of the 
settlement or will, the person in possession for his life 
or other limited interest is entitled to enjoy the same 
without any obligation to renew the lease or to con- 
tribute to the expense of renewing the same. 

The Act further empowers (A) the persons effecting 
any such exchange or renewal as aforesaid to pay any 
money which shall be required for equality of exchange, 
or for renewal, out of any money which may then be 
in their hands in trust for the persons beneficially 
interested in the lands to be taken in exchange or com- 
prised in the renewed lease, whether arising by any of 
the ways and means before mentioned, or otherwise, 
and notwithstanding the provisions for the application 
of money arising from sales and exchanges before con- 
tained (i). And if they shall not have in their hands 
sufiicient money for the purposes aforesaid, they are 
empowered to raise the same by mortgage of the here- 
ditaments to be received in exchange, or contained in 
the renewed lease, as the case may be, or of any other 
hereditaments for the time being subject to the subsist- 
ing uses or trusts to which the hereditaments taken in 
exchange or comprised in the renewed lease, as the case 
may be, shall be subject. And for. the purpose of 
effecting such mortgage, such persons shall have the 
same powers of conveying or otherwise assuring as are 
contained in the Act with reference to a conveyance on 



(^) See ante^ pp. 223, 224. 

(A) Stat. 23 & 24 Vict. c. 145, s. 9. 



(i) Ante, p. 331. 
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sale (A;). And no mortgagee advancing money npon 
such mortgage, purporting to be made under this power, 
shall be bound to see that such money is wanted, or that 
no more is raised than is wanted for the purposes afore- 
said. 

The Act further provides (/) that no sale or exchange Gonfient 
as aforesaid, and no purchase of hereditaments out of '^^^• 
money received on any such sale or exchange as afore- 
said, shall be made without the consent of the person 
appointed to consent by the will, deed, or other instru- 
ment ; or, if no such person be appointed, then of the 
person entitled in possession to the receipt of the rents 
and profits of such hereditaments, if there be such a 
person under no disability ; but this clause shall not be 
taken to require the consent of any person, where it 
appears, from the will, deed, or other instrument, to 
have been intended that such sale, exchange, or pur- 
chase should be made by the person or persons making 
the same, without the consent of any other person. 

The Act provides {m) that for the purposes of the "When estate 
Act, a person shall be deemed to be entitled to the ^o£^^'^ 
possession or to the receipt of the rents and income of p^ar&od or 
land, although his estate may be charged or incumbered, 
either by himself or by any former owner, or otherwise 
howsoever to any extent ; but the estates or interests of 
the parties entitled to any such charge or incumbrance 
shall not be affected by the acts of the person entitled 
to the possession or to the receipt of the rents and 
income as aforesaid, unless they shall concur therein. 

None of the powers or incidents conferred by the Act When powcra 
or annexed to particular offices, estates or circumstances, take^ect.^ 
shall take effect or be exercisable, if it is declared in the 

(k) Ante, p. 331. (»i) Sect. 31. 

(/} Sect. 10. 
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deed, will or other instrament oreating suet offioes, 
estates or oiroumstanoes, that they shall not take effeot ; 
and, where there is no suoh declaration, then, if any 
yariations or limitations of any of the powers or inci- 
dents thereby conferred or annexed, are contained in 
such deed, will or other instrument, such powers or 
incidents shall be exercisable or shall take effect only 
subject to such variations (n). And nothing in the Act 
Saymg rights contained shall be deemed to empower any trustees or 
other persons to deal with or affect the estates or rights 
of any persons soever, except to the extent to which 
they might have dealt with or affected the estates or 
rights of such persons, if the deed, will or other instru- 
ment under which such trustees or other persons are 
empowered to act, had contained express powers for 
such trustees or other persons so as to deal with or affect 
such estates or rights (o). It is not very easy to con- 
strue an express provision of any instrument as varied 
by another provision for the same purpose, contained in 
an Act of Parliament or in another instrument ; and it 
seems desirable in practice either that the provisions of 
the Act which I have just referred to should be adopted 
altogether, or that they should be altogether excluded ; 
but undoubtedly their adoption is a great saving of 
expense in the length of settlements or wills, in which 
the powers conferred by the Act may be desirable. 



BemorkBon 
yariatiozu. 



Difference Powers of sale differ from trusts for sale in this, that 

powen^and ^ trust for Sale Operates in equity as a conversion of the 
truats for sale, property Subject to the trust into personal estate; and 
so long as the land subject to such a trust is unsold, it 
may, unless a sale be prevented by the united act of the 
beneficial owners, be properly sold by the trustee or 
trustees in whom it is vested. But powers of sale and 
exchange are incident only to the settlement which oon- 



(ff) Stat. 23 & 24 Vict. c. 145, 8. 32. (o) Sect. 33. 
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taiiiB them ; and when the settlement comes to an end, 

the powers of sale and exchange cease. It is sometimes When the 

a question whether the settlement has or has not come ^^j^^ ^^^ 

to an end. So long as any life estate created hy the end. 

settlement is subsisting, so long no doubt the power 

may be exercised. But it has been held that the mere 

circumstances of the existence of a jointure, created by Existence of a 

the settlement, was not such a continued subsistence of ^^^ 

the settlement itself, as authorized the exercise of a 

power of sale contained in the settlement. This was 

decided in the case of Wolleyy. Jenkins {p)y affirmed WoiUyy, 

on appeal by Lord Cranworth {q). It has, however, ""' 

been held that, although the settlement may have come 

to an end as to oertcdn undivided shares of the property, Undiyided 

yet, if it subsists as to other undivided shares, tiie power ****'^' 

of ;ao ow «» entbeiy ,».y sai be ««oied. Thi. 

was decided by the late Lord Eomilly, Master of the 

EoUs, in the case of Taite v. Stcinstead (r). Sw^uad 

{p) 23 Bear. 53. (r) 23 Bear. 626. 

{q) 3 Jurist, N. S. 321. 



w.s. z 



I 
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LECTURE XXTTI, 



TheSeMIed 
Estates Act, 
1877. 



I HAVE already noticed the provisionB of the Settled 
Estates Aot, 1877 (a), with referenoe to the sale of 
timber on a settled estate (b). I have also referred to 
the provisions of the Act whioh confer a power of 
leasing at rack rent on every tenant for life under a 
settlement made after the 1st of November, 1856^ — ^the 
time when the now repealed Act to facilitate leases 
and sales of settled estates (c) came into operation (d). 
Before the passing of the Act to facilitate leases and 
sales of settled estates, whenever a settiement con- 
tained no powers of leasing or sale, or powers which 
were inadequate for such leases or sales as circum- 
stances rendered desirable, recourse was obliged to be 
had to the expensive metchinery of a private Act of 
Parliament, for the purpose of conferring the desired 
powers. The Act of 1856 enabled the Court of Chan- 
cery, on the application of the parties interested, to 
confer powers both of leasing and sale. It was, as we 
have, abeady seen (^), several times amended. And 
the Act with its amendments has now given place to the 
Settled Estates Act, 1877 (/), the provisions of whioh 
I now intend to bring under your notice. 



Interpreta- The word " settlement" as used in the Act signifies 

•* settlement" ^'^7 instrument or instruments under or by virtue of 

^^^^ which any hereditaments of any tenure, or any estates 

or interests in any such hereditaments, stand limited to 

or in trust for any persons by way of succession, in- 



(a) Stat. 40 & 41 Vict. o. 18. 

(b) Ante, pp. 230, 231. 

{c) Stat. 19 & 20 Vict. o. 120. 



{d) Ante, pp. 804, 305. 

(e) Ants, p. 304. 

(/) Stat. 40 & 41 Vict. c. 18. 
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oluding any such instruments affecting the estates of 
any one or more of such persons exclusively. And the 
term " settled estates," as used in the Act, is to signify 
all hereditaments of any tenure, and all estates or 
interests in any such hereditaments, which are the 
subject of a settlement. And for the purposes of the 
Act a tenant in tail after possibility of issue extinct (^), 
shall be deemed to be a tenant for life. And all 
estates or interests in remainder or reversion not dis- 
posed of by the settlement {h), and reverting to a 
settlor, or descending to the heir of a testator, shall be 
deemed to be estates coming to such settlor or heir 
under or by virtue of the settlement. And in deter- 
mining what are settled estates within the meaning of 
the Act, the court shall be governed by the state of 
facts, and by the trusts or limitations of the settlement, 
at the time of the said settlement taking effect (i). 
The court means the High Court of Justice, and all The Court, 
causes and matters under the Act are referred to the 
Chancery Division of the Court {k). 

The Act (/) empowers the court, if it shall deem it Power to 
proper and consistent with a due regard for the interests i^^in^ 
of aU parties entitled under the settlement, and subject settled 
to the provisions and restrictions in the Act contained, 
to authorize leases of any settled estates, or of any rights 
or privileges over or affecting any settled estates, for 
any purpose whatsoever, whether involving waste or not, 
provided the following conditions be observed : 

First, every such lease shall be made to take effect in Terma to be 
possession at or within one year next after the making S'^^^- 
thereof, and shall be for a term of years not exceeding, 
for an agricultural or occupation lease, so far as relates 

{ff) See Leotnres on the Seurin (i) Stat. 40 & 41 Yict. c. 18, 

of the Freehold, pp. 169, 162. s. 2. 

{h) Ante, pp. 17, 19. (*) Sect. 3. 

(/) Sect. 4. 

z2 
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to estates in England twenty-one years, or so far as 
relates to estates in Ireland thirty-five years, and for 
a mining lease or a lease of water-mills, way-leaves, 
water-leaves, or other rights or easements, forty years, 
and for a repairing lease sixty years, and for a building 
lease ninety-nine years : provided always that any such 
lease (except an agricultural lease) may be for such 
term of years as the court shall direct, where the court 
shall be satisfied that it is the usual custom of the district 
and beneficial to the inheritance to grant such a lease 
for a longer term than the term before specified. 
Bent to bo Secondly, on every such lease shall be reserved the 

'^^'^ ' best rent or reservation in the nature of rent, either 
uniform or not, that can be reasonably obtained, to be 
made payable half-yearly or oftener, without taking any 
fine or other benefit in the nature of a fine : provided 
always that in the case of a mining lease, a repairing 
lease, or a building leaae, a peppercorn rent, or any 
smaller rent than the rent to be ultimately made pay- 
able, may, if the court shall think fit so to direct, be 
made payable during all or any part of the first five 
years of the term of the lease. 
Mining lease, Thirdly, where the lease is of any earth, coal, stone or 
a^pOTti^of ^* mineral, a certcdn portion of the whole rent or payment 
the rent. reserved shall be from time to time set aside and invested 
OS after mentioned ; namely, when and so long as the 
person for the time being entitled to the receipt of such 
rent is a person who, by reason of his estate, or by virtue 
of any declaration in the settiement, is entitled to work 
such earth, coal, stone or mineral for his own benefit, 
one fourth part of such rent, and otherwise three fourth 
parts thereof. And in every such lease sufficient provi- 
sion shall be made to insure such application of the 
aforesaid portion of the rent, by the appointment of 
trustees, or otherwise as the court shall deem expedient. 
When tenant If the earth, coal, stone or mineral has already been 
titled to work worked, then the tenant for life by reason of his estate 

'nes. 
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is entitled to work the same whether he be tenant for 
life without impeachment of waste or not {m). And if 
he be tenant for life without impeachment of waste, then 
he i&y by virtue of the declaration to that effect contained 
in the settlement, entitled to work the same, whether 
they have been already worked or not. In either of 
these cases, therefore, only one fourth of the rent or 
payment reserved need be put by. But if the earth, 
coal, stone, or mineral has not been already worked, and 
the tenant for life is not without impeachment of waste, 
then three fourths of the rent or payment reserved must 
be put by ; for he is not in this case entitled to work 
the same for his own benefit. 

Fourthly, no such lease shall authorize the felling of FelHng of 
any trees, except so far as shall be necessary for the 
purpose of clearing the ground for any buildings, exca- 
vations, or other works authorized by the lease. This 
is in accordance with the common law, which prohibits 
a tenant, not unimpeachable of waste, from felling 
timber f <^ the purpose of using the same for the pur- 
poses of a mine comprised in his lease (n). 

Fifthly, every such lease shall be by deed, and the 
lessee shall execute a counterpart thereof; and every 
such lease shall contain a condition for re-entry on non- 
payment of the rent for a period of twenty-eight days 
after it becomes due, or for some less period to be 
specified in that behalf. 

Subject and in addition to the conditions before men- Special cove- 
tioned, every such lease shall contain such covenants, "*^ * 
conditions, and stipulations as the court shaU deom ex- 
pedient, with reference to the special circumstances of 
the demise (o). The power to authorize leases conferred 

(w) Ante, p. 237. (o) Stat. 40 k 41 Vict. c. 18, 

(n) Lard Larcy V. Aikwithj b. 6. 
Hobart, 234. 
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by the Act extends to authorize leases either of the 
whole or any parts of the settled estates, and may be 
exercised from time to time (p). The Act provides (q) 
that any leases, whether granted in pursuance of the 
Act or otherwise, may be surrendered either for the 
purpose of obtaining a renewal of the same or not ; and 
the power to authorize leases conferred by the Act ex- 
tends to authorize new leases of the whole or any part 
of the hereditaments comprised in any surrendered 
lease. The Act authorizes preliminary contracts to 
grant any leases authorized by the Act; and any of the 
terms of such contracts may be varied in the leases (r). 
The Act also provides (a) that all the powers to autho- 
rize and to grant leases contained in the Act shall be 
deemed to include respectively powers to authorize the 
lords of settled manors, and powers to the lords of settled 
manors, to give licences to their copyhold or customary 
tenants to grant leases of lands held by them of such 
manors, to the same extent and for the same purposes 
as leases may be authorized or granted of freehold 
hereditaments under the Act. Tou may remember 
that I explained in a former Lecture (f) that a lease of 
a copyhold granted by licence of the lord of the manor 
takes effect out of the estate of the lord; whereas a 
grant of copyhold lands by the lord in pursuance of 
a custom for that purpose takes effect by virtue of the 
custom, irrespectively of the estate of the lord. So that, 
in the absence of any express power for the purpose, the 
lord of a manor, who is tenant for life only, cannot 
grant to any copyhold or customary tenant of the manor 
a licence to grant a lease of his tenement to endure longer 
than the Kfe of the lord. This enactment now enables 
the court to authorize the lord of a settled manor to 



{p) Stat. 40 & 41 Vict. c. 18, 
8. 6. 
{q) Sect. 7. 
(r) Sect. 8. See aute, p. 314. 



(«) Sect. 9. 

{t) Lectures on the Seisin of 
the Freehold, pp. 40, 41; ante, 
p. 315. 
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grant to the tenants valid licences to demise for the 
whole terms of years authorized by the Acts. 

The powers conferred by the Act may be exercised Howjpowere 
by the court either by approying of particular leases or 
by ordering that powers of leasing in conformity with the 
provisions of the Act shall be vested in trustees as after 
mentioned {u). The applicant must in all cases produce Evidence to 
such evidence as the court shall deem sufficient to enable ^ 
it to ascertain the nature, value, and circumstances of 
the estate, and the terms and conditions on which leases 
thereof ought to be authorized (x). When a particular 
lease or contract for a lease has been approved by the 
court, the court is to direct what person or persons shall Coort to 
execute the same as lessor; and the lease or contract shall be 
executed by such person or persons shall take effect in leesor. 
aU respects M if he or they was or were, at the time of 
the execution thereof, absolutely entitled to the whole 
estate or interest which is bound by the settlement, 
and had immediately afterwards settled the same ac- 
cording to the settlement, and so as to operate, if neces- 
sary, by way of revocation and appointment of the use 
or otherwise as the court shall direct {p). 

"Where the court shall deem it expedient that any Powers of 
general powers of leasing any settled estates conform- i^^^fJdm 
ably to the Act should be vested in trustees, it may, ^^^^toee- 
by order, vest any such power accordingly, either in 
the existing trustees of the settlement, or in any other 
persons; and such powers, when exercised by such 
trustees, shall take effect in all respects as if the power 
so vested in them had been originally contained in the ^ 

settlement, and so as to operate (if necessary) by way 
of revocation and appointment of the use or otherwise 
as the court shall direct ; and in every such case the 

(u) Sect. 10. (y) Sect. 12; onto, p. 807. 

Ix) Sect. 11. 
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' court, if it shall think fit, may impose any conditions 
as to consents or otherwise on the exercise of such 
power ; and the court may also authorize the insertion 
of provisions for the appointment of new trustees from 
time to time, for the purpose of exercising such powers 
of leasing as aforesedd. In carrying out the provisions 
of the corresponding section of the Act to facilitate 
leases and sales of settled estates (2), the court had 
been in the habit of requiring that leases granted in 
pursuance of a power, vested in any trustees or other 
persons under the provisions of that section, should be 
settled by the court or by a judge thereof, or otherwise 
should be made conformable with a model lease de- 
posited in the chambers of the judge. The intro- 
duction of this condition having been found to occasion 
delay and expense, an amending Act was passed (^), 
which is now embodied in the fourteenth and fifteenth 
sections of the Settled Estates Act, 1877 (i), namely, 
Leases need that in Orders under the Act for vesting any powers of 

not be settled i • • j t i.i_ j • a? 

bj the court, l^^usmg m any trustees or other persons, no condition 
shall be inserted requiring that the leases thereby 
authorized should be submitted to or be settled by the 
said court or a judge thereof, or be made conformable 
with a model lease deposited in the judge's chambers ; 
save only in any case in which the parties applying for 
the order may desix^ to have any'^such condition in- 
sorted, or in which it shall appear to the court that 
there is some special reason rendering the insertion 
of such a condition necessary or expedient. Provided 
Conditions also (c), that in all cases of orders (whether under the 
ser^My -^^ ^r under the corresponding enactment of the re- 
be struck out. pealed Acts), in which any such condition as last 
aforesaid shall have been inserted, it shall be lawful for 

(z) Stat. 19 & 20 Vict. c. 120, (d) Stat. 40 & 41 Yict. c. 18, 

B. 10. 8S. 14| 16. 

(a) Stat. 27 & 28 Vict. c. 45, (c) Sect. 16. 

B. 1. 
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any party interested to apply to the oourt to alter and 
amend such order, by striking out such condition ; and 
the court shall have full power to alter the same ac- 
cordingly ; and the order so altered shall have the 
same validity as if it had originally been made in its 
altered state ; but nothing therein contained shall make 
it obligatory on the court to act under this provision, 
in any case in which, from the evidence which was 
before it when the order sought to be altered was 
made, or from any other evidence, it shaU appear to 
the court that there is any special reason why, in the 
case in question, such a condition is necessary or ex- 
pedient. 

So much then for the power of granting leases under 
the Settled Estates Act, 1877. The Act also provides Sale of settled 
for the sale of settled estates. By the 16th section it is 
enacted, that it shall be lawful for the court, if it shall 
deem it proper and consistent with a due regard for the 
interests of all parties entitled under the settlement, 
and subject to the provisions and restrictions in the Act 
contained, from time to time to authorise a sale of the 
whole or any parts of any settled estates, or of any 
timber (not being ornamental timber) growing on any 
settled estates ; and every such sale shaU be conducted 
and confirmed in the same manner as by the rules and 
practice of the court for the time being is or shall be 
required in the sale of lands sold under a decree of the 
oourt. When any land is sold for building purposes, it Goiinderation 
shall be lawful for the court, if it shall see fit, to aUow for^SldiJ? 
the whole or any part of the consideration to be a rent maj beaiSe 
issuing out of such land, which may be secured and *'™ '^ ' 
settled in such manner as the court shall approve (d). 
And on any sale of land, any earth, coal, stone or Mmenk,fto., 
mineral may be excepted ; and any rights or privileges ^ed! **' 

(d) Sect. 18. 
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may be reserved ; and the purchaser may be required 
to enter into any covenant or submit to any restrictions 
which the court may deem advisable (e). 



Dedicaiioii 
for streets, 
roads, and 
other works. 



Jts Venour*9 
SettUdEstatet, 



The court is empowered if it shall deem it proper and 
consistent with a due regard for the interests of all 
parties entitled under the settlement, and subject to the 
provisions and restrictions in the Act contained, from 
time to time to direct that any part of any settled estates 
be laid out for streets, roads, paths, squares, gardens, or 
other open spaces, sewers, drains or watercourses, either 
to be dedicated to the public or not; and the court may 
direct that the parts so laid out shall remain vested in 
the trustees of the settlement, or be conveyed to and 
vested in any other trustees, upon such trusts for 
securing the continued appropriation thereof to the 
purposes aforesaid m all respects, and with such pro- 
visions for the appointment of new trustees when re- 
quired, as by the court shall be deemed advisable (/). 
Difficulties arose in the exercise of the power contained 
in the corresponding section of the Act to facilitate leases 
and sales of settled estates {g) for want of sufficient pro- 
vision for the expense of making the streets and other 
works authorized to be made and executed. And in 
April, 1876, the point came before the present Master of 
the Bolls in the case of In re Venour^s Settkd Estates {h). 
It was there decided that the court had no power under 
the then existing Acts for the leases and sales of settled 
estates to charge, mortgage or sell part of a settled 
estate, in order to raise money for making roads and 
sewers on building land forming other part of the estate, 
and that it had no power to apply for that purpose 
money which was liable to be laid out in the purcdiase 
of lands to be settled to the same uses as the settled 

{e) Sect. ID; see ante^ pp. 327 {g) Sect. 19 & 20 Vict. c. 120, 

—830. B. 14. 

(/) Sect. 20. (h) L. R., 2 Ch. D. 622. 
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estate. This deoision appears to have drawn the atten- 
tion of the legislature to the subject, and accordingly an 
act was passed to amend the law (t), which is now em- 
bodied in the 21st section of the Settled Estates Act, 
1877, which provides (k) that where any part of any Provimon for 
settled estates is directed to be laid out for such pur- s^^iTroada 
poses as aforesaid, the court may direct that any such a^d^er 
streets, roads, paths, squares, gardens or other open 
spaces, sewers, drains or watercourses, including all 
necessary or proper fences, payings, connections and 
other works incidental thereto respectively, be made 
and executed, and that aU or any part of the expenses 
in relation to such laying out, and making and execu- 
tion, be raised and paid by means of a sale or mortgage 
of or charge upon all or any part of the settled estates, 
or be raised and paid out of the rents and profits of the 
settled estates or any part thereof, or out of any moneys 
or investments representing moneys Uable to be laid 
out in the purchase of hereditaments to be settled in the 
same manner as the settled estates, or out of the income 
of such moneys or investments, or out of any accumula- 
tion of rents, profits or income ; and the court may also 
give such directions as it may deem advisable for any 
repair or maintenance of any such streets, roads, paths, Bepain of 
squares, gardens or other open spaces, sewers, drains or ^^^ ^^^ 
watercourses or other works, out of any such rents, "w^orks. 
profits, income or accumulations, during such period or 
periods of time as to the court shall seem advisable. 

By the 22nd section, it is provided that on every Court may 
sale or dedication to be effected as hereinbefore men- ^hSl«twute 
tioned, the court may direct what person or persons oonveyanoe. 
shall execute the deed of conveyance; and the deed 
executed by such person or persons shall take effect as 
if the settlement had contained a power enabling such 

(0 Stat. 39 & 40 Vict. c. 30, {k) Stat. 40 & 41 Vict. c. 18, 

s. 1. 8. 21. 
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person or persons to effect such sale or dedication, and 
BO as to operate (if necessary) by way of revocation and 
appointment of the use, or otherwise as the court shall 
direct. 



Noidoe of the 
exercifle of 
powers to be 
iTen aa 



tneoourt. 



Payment and 
application 
ot moneys 
arising from 
sales or set 
aside out of 
rent, &c. re- 
served on 
mining 
leases. 



Many of the following sections refer to the mode in 
which the petition is to be presented, and to the for- 
malities to be gone through in making an application 
to the court. These provisions seem to me to belong, 
less to the department of real property, than to that 
of the practice of the Chancery Division of the High 
Court. I shall therefore do no more than simply con- 
fine myself to this reference to them (/). The court is 
to direct that some sufficient notice of any exercise of 
any of the powers conferred on it by the Act shall be 
placed on the settlement or on any copies thereof, or 
otherwise recorded in any way it may think proper, 
in all cases where it shall appear to the court to be 
practicable and expedient for preventing fraud or mis- 
take {m). AU money to be received on any sale effected 
under the authority of the Act, or to be set aside out of 
the rent or payments reserved on any lease of earth, 
coal, stone, or minerals as aforesaid, may, if the court 
shall think fit, be paid to any trustees of whom it shall 
approve, or otherwise the same, so far as relates to 
estates in England, shall be paid into court ex parte the 
applicant in tiie matter of the Act, and so far as relates 
to estates in Ireland, shall be paid into the Bank of 
Ireland to the account of the Accountant-GFeneral ex 
parte the applicant in the matter of the Act ; and such 
money shall be applied as the court shall from time to 
time direct to some one or more of the following pur- 
poses, namely, — 

So far as relates to estates in England the purchase 
or redemption of the land t€tx, and so far as relates 



(/) Stat. 40 & 41 Vict. c. 18, 
88. 23—32, 41—46, 49—62. 



{m) Sect. 83. 
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to estates in Ireland the purchase or redemption 
of rentcharge in lieu of tithes^ orown rent, or quit 
rent. 

The discharge or redemption of any incumbrance 
affecting the hereditaments in respect of which 
such money was paid, or affecting any other here- 
ditaments subject to the same uses or trusts ; or 

The purchase of other hereditaments to be settled in 
the same manner as the hereditaments in respect 
of which the money was paid ; or 

The payment to any person becoming absolutely 
entitled (n). 

The application of the money in manner aforesaid TmBteesmay 

(if any) without any application to the court, or other- ^^^. ^thout 

• J J! xf _x i.1. x-L- 1 XT. application to 

Wise upon an order of the court upon the petition of the oomt. 
person who would be entitled to the possession or the 
receipt of the rents and profits of the land, if the money 
had been invested in the purchase of land(o). Until Untamon^ 
the money can be applied as aforesaid, the same shall tobeiny^^ted 
be invested as the court shall direct in some or one of and dividenda 
the investments in which cash imder the control of the parties en- 
court is for the time being authorized to be invested, ^^^' 
and the interest and dividends of such investments shall 
be paid to the person who would have been entitled to 
the rents and profits of the land, if the money had been 
invested in the purchase of land (p). 

Where any purchase money paid into court under Conrtmay 
the provisions of the Act shall have been paid in respect cation ^^ 
of any lease for a life or lives or years, or for a life or ™^f2t ^ 
lives and years, or any estate in lands less than the leaaesor 
whole fee simple thereof, or of any reversion dependent ^f^p^^ 
on any such lease or estate, it shall be lawful for the jnst. 

4 

(n) Sect. 34. (o) Sect. 35. {p) Sect. 86. 
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LECTURE XXIV. 

We now oome to the consideration of settlements by 
Infants. infants and voluntary settlements. An infant or per- 

son under the age of twenty-one years cannot generally 
make any conyeyance of land so as absolutely to bind 
himself. A conyeyance made by a person during mino- 
rity is voidable by him when he comes of age. This 
was f oxmd to be a great inconvenience on the marriage 
of infants, whether male or female, entitled to landed 
property; and, accordingly, an Act was passed ''to 
enable infants, with the approbation of the Court of 
Chancery, to make binding settlements of their real 
Stat. 18 & 19 and personal estate on marriage" (a). This Act recites 
c. 43. -^j^^|. gj^Q^ inconveniences and disadvantages arose in 

consequence of persons who marry during minority 
being incapable of making binding settlements of their 
Infants, with property. And it enacts (b) that from and after the 
^p'^*^®^ passing of the Act, it shall be lawful for every infant, 
make valid upon or in contemplation of his or her marriage, with 
SL^^uJe. *^® sanction of the Court of Chancery (now the Chan- 
cery Division of the High Court), to make a valid and 
binding settlement, or contract for a settlement, of all 
or any part of his or her property, or property over 
which he or she has any power of appointment, whether 
real or personal, and whether in possession, reversion, 
remainder, or expectancy. And every conveyance, ap- 
pointment and assignment of such real or personal 
estate, or contract to make a conveyance, appointment 
or assignment thereof, executed by such infant, with 
the approbation of the said court, for the purpose of 

W Stat. IS & 19 Vict. 0. 43. {b) Sect. 1. 
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giving effect to such settlement, shall be valid and 
effectual, as if the person executing the same were of 
the full age of twenty-one years. Provided always, Proviso, 
that this enactment shall not extend to powers of which 
it is expressly declared that they shall not be exercised 
by an infant. Provided always (c), that in case any in oaae infant 
appointment under a power of appointment, or any dis- ^® ^^^ *^' 
entailing assurance shall have been executed by any 
infant tenant in tail xmder the provisions of the Act, 
and such infant shall afterwards die imder age, such 
appointment or disentailing assurance shall thereupon 
become absolutely void. The sanction of the court to Sanction of 
any such settlement, or contract for a settlement, may ^vct mi 
be given upon petition, presented by the infant, or his petition, 
or her guardian, in a sunmiaiy way, without the institu- 
tion of a suit ; and if there be no guardian, the court 
may require a guardian to be appointed or not as it 
shall think fit ; and the court also may, if it shall think 
fit, require that any persons interested or appearing to 
be interested in the property should be served with 
notice of such petition (rf). But nothing in the Act Not to apply 
contained shall apply to any male infant under the age under twenty 
of twenty years, or to any female infant under the age ^^^^^ 
of seventeen years {e). seyenteen. 

There is evidently an error in the second section of Error in 
the Act, which speaks of an appointment xmder a power ^^o^. 
of appointment having been executed by an infant 
tenant in tail under the provisions of the Act. The 
words tenant in tail are evidently applicable to a dis- 
entailing assurance, which had just been spoken of, but 
are inapplicable to an appointment under a power of 
Appointment. I apprehend, however, that so obvious 
an error would not prevent an appointment made by an 
infant, under a power of appointment pursuant to the 

(0 Sect. 2. (rf) Sect. 3. {e) Sect. 4. 

W.S. A A 
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Act, from beooming void, if the infant should afterwards 
die under age. 

Voluntary "^^e now oome to the consideration of voluntary settle- 

ments. The law with respect to settlements made 
otherwise than for valuable consideration is very curious, 
and it now practically enables any person, who has 
made a voluntary settlement of his lands, to defeat 
that settlement by afterwards mortgaging or selling the 
estate. In the reign of Queen Elizabeth two Acts were 
passed, statute 13 Eliz. c. 5, intituled '^ An Act agamst 
fraudulent deeds, gifts, alienations, &c.," and stat. 27 
Eliz. c. 4, intituled '^An Act against covinous and 
fraudulent conveyances." I propose first to notice the 

Stat. 27 Eliz. statute 27 Eliz. c. 4. This statute recites in effect that 

Beo'tal ^^^ ^^y *^® Queen but also divers of her highness's 

good and loving subjects and bodies politick and corpo- 
rate, after conveyances obtained and purchases made by 
them of lands and hereditaments for money or other 
good consideration, may incur great loss, by reason of 
fraudulent and covinous grants and conveyances made 
of lands, tenements or hereditaments so purchased, 
which grants and conveyances were meant and intended 
by the parties that so make the same to be fraudulent 
and covinous, of purpose and intent to deceive such 
as have purchased or shall purchase the same; or 
else, by the secret intent of the parties, the same 
to be to their own proper use and at their free 
disposition, coloured nevertheless by a feigned coun- 
tenance and show of words and sentences, as though 
the same were made bond fide for good causes and 
Enactment as upon just and lawful considerations. For remedy 
^n^yfi^S* whereof it is enacted (/), to the effect that every con- 
veyance of lands or hereditaments, for the intent and 
of purpose to defraud and deceive such persons, bodies 

(/) Sect. 2. 
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politiok or oorporate, as have purohased or shall after- 
wards purohase the same lands and hereditamentsy so 
formerly conveyed or granted, or to defraud and 
deceive such as have or shall purchase any rent, profit 
or commodity in or out of the same, shall be deemed or 
taken (only as against that person or persons, bodies 
politick and corporate, and all persons claiming under 
them, which have purchased, or shall hereafter so pur- 
chase, for money or other good cormderation, the same 
lands, tenements or hereditaments, or any rent, profit 
or commodiiy out of the same) to be utterly void and 
of non effect, any pretence, colour, feigned considera- 
tion, or expressing of any use or uses to the contrary 
notwithstanding. But (g) the Act is not to extend to Exceptioiu 
make void any conveyance made upon or for good 
consideration and bond fide. The Act also provides (A), Ccmyeyanoes 
that if any person shall make any conveyance of lands ^^ ^^Sm 
or hereditaments, with any clause or condition of revo- 
cation or alteration, at his or their will or pleasure, of 
such conveyance or limitation to uses or estates out of 
the same lands or hereditaments, or any part of them, 
contained in any writing, deed or indenture of assu- 
rance ; and, after such conveyance so made, shall 
grant, convey or charge the same, or any part thereof, 
to any persons or bodies politick and corporate, for 
money or other good consideration to be paid or given^ the 
said first conveyance not having been revoked, made 
void or altered, according to the power reserved or 
expressed in the said secret conveyance, then the 
former conveyance, as touching the lands and heredita- 
ments so sold, conveyed or charged against the bar- 
gainees, vendees, lessees, grantees, and aU claiming 
under them, shall be deemed and taken to be void and 
of none effect. But (/ ) no lawful mortgage made or to Exception of 
be made bond fide^ and without fraud and covin, upon "^^''^firHreB- 

{g) Sect. 4. (A) Sect. 5. (•) Sect. 6. 

aa2 
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good oondderation, is to be impeached or impaired hj 
force of the Act. 

Extends to This Act extends to copyhold and leasehold as well 

iSs«holdfl."* as to freehold lands ; and a lessee of lands, who pays 
Leasee. either a premium or a rent of adequate amount, and 

Mortgagee, also a mortgagee of lands, to the extent of his mort- 
gage, is a purchaser for good consideration within the 
"Good" meaning of the statute. The "good consideration" 
able^oon- ^' nientioned in this statute has been held to mean 
sideration. i?a/wfl4fe comideratuyn ; not necessarily a money con- 
sideration; for a settlement made on marriage is a 
settlement for valuable consideration {k). But if there 
be no consideration whatever beyond that of natural 
love and affection, as that of a father to his children, 
the settlement is not protected by the fourth section, 
which I have just quoted. One would have thought, 
on the construction of the statute, that it was pointed 
only to deeds made with a deliberate intention of de- 
ceiving subsequent purchasers. But a much wider 
Act avoids interpretation has been placed upon the Act. And it 

setu^^ts as ^^ ^^^ ^®^^ ^ render void all settlements, other than 
against sub- those made for valuable consideration, as against any 
chaser, ^^' person to whom the settled lands may have been aftor- 
notSI^ ^*^ wards mortgaged or sold by the settlor for money or 
other valuable consideration, even although the mort- 
gagee or purchaser may have had full knowledge of 
the voluntary settlement. This seems strange doctrine. 
Settlement but it is the law of England. . The settlement must, 
vSuntary. howcver, be volxmtary. And on this subject I may 
refer you to two cases of Taker v. Toker (/), and Toton" 
end V. Toker {m). In these cases a lady. Miss Margaret 
Ghrace Toker, was entitled in fee to a landed estate, 
subject to mortgages ; and she proposed to her nephew, 

(h) See Principles of the Law (/) 31 Beav. 629 ; 3 De Gez, 

of Personal Property, pp. 84, 85, Jones & Smith, 487. 
10th ed. (i») L. R., 1 Ch. 446. 
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Philip Champion Toker, that Bhe should come and live 
with him^ and that he should remove into a larger 
house for the purpose, she contributing a yearly sum 
towards the housekeeping. The nephew agreed to this, 
provided she would settle the estate so as to limit it to 
him absolutely after her death. She agreed to this ; 
and a settlement was aocordingly executed, by which, 
in consideration of her natural love and affection for 
him, and of his covenant next mentioned, the estate 
was limited to him in fee after his aunt's decease ; and 
he covenanted to indemnify her from aU liability in 
)respect of the mortgages, except the payment of the 
interest during her life. He removed to a larger house 
at considerable expense, and they lived together for 
some time. The axmt afterwards ceased to live with 
her nephew ; and her love and affection for him having 
cooled, she endeavoured to set aside the settlement that 
had been made. And the first step that she took for 
that purpose was to file a bill in CSiancery against her 
nephew, for the purpose of upsetting the settlement. 
This she did in the Bolls Court (n). But her bill was Ta^ t. 
dismissed. It appeared that the deed had been pre- 
pared on her own instructions by the family solicitor, 
that it had been fully e:q>lained to her, and that her 
nephew had possessed no further influence than that 
arising from his aunt's attachment for and confidence 
in him. And this decision was afiSrmed by the Court 
of Appeal (<?). 

These decisions are in accordance with the established 
rules on this subject. A person who, with his eyes 
open, makes a voluntary settlement of his lands, with- 
out any undue influence being brought to bear upon 
him, and without any fraud or misrepresentation having 
been practised upon him, is bound by his own deed, and 

(«) Tohr V. Ibkery 31 Beav. (o) Thker ▼. Toker, 8 De Gcx, 

629. Jonee & Smith, 487. 
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Insertion of cannot afterwards directly set it aside. It is the dutjr 
TOMttion ^a 0^ ^^7 flolicitor or counsel, employed to prepare or settle 
T^»ntary a Voluntary settlement, to suggest to the settlor the pro- 
priety of inserting a power of revocation ; so that, if he 
should afterwards change his mind, he may be able to 
revoke the settlement by means of the power. But the 
insertion of such a power is not absolutely necessary 
to the validity of a voluntary settlement, if the settlor 
knows what he is about, and makes the settlement 
entirely of his own free will (p). 

Margaret Ghrace Toker, being thus foiled in her en- 
deavour to set aside the settlement, sold the property 
in question to a Mr. Townend, who had notice of the 
settlement ; and Mr. Townend filed a bill against her 
and Philip Champion Toker, the nephew, claiming 
specific performance of the agreement which she had 
entered into with him for the sale to him of the pro- 
perty. Thus arose the case of Tamiend v. Toker (q) ; 
and the question then occurred, whether the settlement, 
in question was or was not a voluntary settlement. It 
was admitted that, if the settlement was a voluntary 
settlement, Margaret Ghrace Toker had a perfect right 
to sell the property to Mr. Townend, and that, under 
the statute of 27 Eliz. c. 4, the settlement would be 
void as against him. But it was contended that the 
settlement was not a voluntary settlement. And the 
Court of Appeal, having regard to the whole of the 
transaction, came to the conclusion that the settlement 
was not a volxmtary settlement, but that it was made 
for valuable consideration. The court held that the 
expense which the nephew had been at in moving to 
a larger house constituted, tmder the ciroimistances, a 
sufficient consideration to make the settlement valuable. 
The court also relied on the covenant on the part of 

{p) PhilUps V. MuUitiga^ L. R., 8 Ch. 430. 
7 Ch. 244; Hall v. HaU, L. E., (y) L. R., 1 Ch. 446. 
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P. C. Toker, contained in the settlement, to pay the 
mortgages oharged on the property, except the interest 
of them during the life of Mai^airet Qrace Toker. 
The settlement, it is true, purported to be made in 
consideration not only of these covenants, but also of 
natural love and affection. But the court on the whole 
considered it to be made for good and valuable con- 
sideration, and bond fide within the exception contained 
in the 4th section of the statute of Elizabeth. The 
court also expressed an opinion that, had the settlement 
been voluntary, and so void as against the purchaser, 
the nephew could not have established any claim to any 
portion of the purchase-money. And this point had 
been previously so decided by Lord Romilly, M. R., in 
the case of Baking v. WIdmper (r). The Court of Appeal, Baking t. 
by this deciaion, reyetBed a decree which had been made '^^^ 
by Lord Romilly in favour of Townend, the purchaser, 
his lordship having treated the settlement as merely 
voluntary. 

This case shows how careful any purchaser or mort- Caution to 
gagee should be in completing a purchase or mortgage, ^ 
when he has notice of a previous settlement, which may 
appear or be alleged to be merely voluntary. Ex- 
traneous circumstances, of which he may not be aware, 
may cause the settlement to be considered as a settle- 
ment for valuable consideration, and so valid as against 
him. But, if the settlement be purely voluntary it will, 
by virtue of the above statute of Elizabeth, be absolutely 
void as against a subsequent purchaser or mortgagee 
for valuable consideration. On the point as to what is What is a 
and what is not a valuable consideration within the gidewtlo^'^' 
meaning of the statute, I venture to quote the following 
concise and accurate statement of the law contained in 
the Treatise on Vendors and Purchasers of my friend 

(r) 26 Beav. 568. 
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Mr. Dart («). ** It is settled that a mere voluntary oon- 
yejanoe (unless, perhaps, it be in favour of a charity) 
is fraudulent within the meaning of the statute, even 
although made by the direction of the court ; e. g.^ a 
conveyance in trust to sell, and to pay creditors who are 
not parties to the arrangement ; or a post-nuptial settle^ 
ment upon the settlor's wife, husband, or family, unless 
made in pursuance of a binding ante-nuptial agreement, 
or of a further portion, or of an. agreement to pay a 
further portion, which is afterwards paid, or (on a settle- 
ment of the husband's estate) of the wife relinquishing 
her interests under an existing settlement, or her jointure 
or dower (if married before the late Act came into 
operation) ; or mortgaging her separate estate, or pro- 
perty over which she has a joint power of appointment, 
to pay his debts; or (on a settlement of the wife's 
estate) of the husband's relinquishing his estate injure 
niariti; so, if a stranger concur and provide for payment 
of the settlor's debts, he will be considered to have pur- 
chased the benefit of the settlement for the settlor's 
family ; and in separation deeds the covenant usually 
entered into by the trustees to indemnify the husband 
against her debts, will as against creditors, and also, it 
is conceived, as against subsequent purchasers, support 
any further settlement he may make upon her." 

A settlement may be made paxtly for good and 
valuable consideration, and partly without the good 
consideration mentioned in the above statute. This 
not unfrequently happens in the case of marriage 
settlements. The husband and the wife, and the issue 
of the marriage, are all within the marriage considera- 
tion ; and, so far as any estates or interests are limited 
to them, so far is the settlement made for good con- 
sideration within the above statute. But, if the settle- 

(*) Dart's Vendors and Purchasers, vol. 2, p. 813, 4tli ed. j vol. 2, 
p. 889, 5th ed. 
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ment goes on, aa it frequently does, to limit estates, in 
default of issue of the marriagey to the brothers and 
sisters, or other collateral relations of the settlor, these Collaterals, 
limitations, unless they have been made the subject of 
bargain on the occasion of the marriage, are obviously 
of a purely yolxmtaiy kind ; and, so far as these limi- 
tations are concerned, the settlement is yoluntaiy. If 
the limitations beyond the issue of the marriage are in 
favour of the collateral relations or connections, not of 
the settlor, but of the other party, viz. of the wife, if the 
husband be the settlor, or of the husband, if the wife be 
the settlor, the presumption seems to be that such limi* 
tations must have been the result of contract, and so 
primA facie are not voluntary. The case of Wollaaton v. Woiiatton r. 
Tribcy before Lord Eomilly, M. B. (^),is a good example 
of a settlement made on marriage, which was held to be 
partly voluntary and partly for valuable consideration. 
In that case the ultimate limitation of a lady's property 
contained in a settlement made on her marriage was, in 
default of her own issue, in favour of her nephews and 
nieces. This was held to be a purely voluntary limi- 
tation. The lady was forty-one at the time of her 
marriage, and as the solicitor who prepared the settle- 
ment did not, as he admitted, explain to her the position 
in which she would be placed by the settlement in the 
event of her surviving her husband and having no issue, 
the ultimate limitation in favour of her nephews and 
nieces was set aside on a bill filed by her. 

The fifth section of the statute 27 Eliz. c. 4, places a Settlement 
settlement, with a power of revocation reserved to the ^*^^J»JS^®' ^' 
settlor, on the same footing as a purely voluntary 
settlement. If persons should give a valuable con- 
sideration for property, and at the same time enable the 
-settlor to deprive them of it at his own pleasure, it is 
their own fault. 

(0 L. R., Eq. 44. 



362 



SETTLEMENTS BY JNFANl^ 



Sale by 
volunteer. 



Where a voluntaij settlemeiit is made in favour of a 
person, who afterwards disposes of the estate or interest 
settled upon him, to a purchaser for valuahle eonsidera- 
tion, it is impossible for the settlor, who has made such 
voluntary settlement, to sell or mortgage the property, 
which the volunteer from him has parted with for 
valuable consideration, in such a manner as to prejudice 
or affect the person, to whom the volxmteer has so 
conveyed the estate for valuable consideration. 



Stat. 13 EUz. 
c. 5. Con- 
yejanoeB in 
fraud of cre- 
ditors void as 
against them. 



Protection to 
purchasers 
without 
notice. 



The Act of 13 Eliz. c. 5, in effect enacts that all gifts 
and conveyances of lands and tenements, goods and 
chattels, or any lease, rent, common or other profit or 
charge out of the same, by writing or otherwise to or 
for any intent or purpose to delay, hinder or defraud 
creditors and others, of their just and lawful actions, 
suits, debts, accounts, damages, penalties, forfeitureSi 
heriots, mortuaries and reliefs, shall be from thenceforth 
deemed and taken (only as against the persons whose 
actions, suits, debts, accounts, damages, penalties and so 
on, by such guileful, covinous or fraudulent devices and 
practices as aforesaid, are, shall or might be in anywise 
disturbed, hindered, delayed, or defrauded,) to be dearly 
and utterly void, frustrate, and of none effect, any pre- 
tence, colour, feigned consideration, expressing of use, 
or any other matter or thing to the contrary notwith- 
standing. But it provides {u) that nothing in the Act 
contained shall extend to any estate or interest in lands, 
tenements, hereditaments, leases, rents, commons, profits, 
goods or chpittels had, made, conveyed or assured, which 
estate or interest is or shall be upon good consideration 
and bond fide lawfully conveyed or assured to any 
pereon or persons, or bodies poUtick or corporate, not 
having at the time of such conveyance to them made 
any notice or knowledge of such covin, fraud or collu- 



(k) Sect. 6. 
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sion as aforesaid. This statute extends to all property 
which is capable of being taken in execution. The Effect of stat. 
result of this statute is that if any person is indebted 
to the extent of insolvency, any voluntary settlement, 
which he may make when he is so indebted, is void as 
against his creditors. And if he is not indebted to the 
extent of insolvency, yet if the effect of the voluntary 
settlement is to defeat or delay present creditors, it will 
be equally void as against them. And a voluntary settle- 
ment will be void, not only as against the creditors of the 
settlor at the time of making the settlement, but also 
as against his future creditors ; provided that, at the time Future credi- 
of the making the settlement, he was indebted to the 
extent of insolvency, or it can be shown that the settle- 
ment was made with intent to delay or defraud creditors. 

The provisions of this statute have now been supple- Avoidance of 
mented, so far as persons in trade are concerned, by a ^^mlmtsoii 
clause in the last Bankruptcy Act, 1869 (x). This Act banlnruptcy. 
provides (y) that any settlement of property made by a 
trader (not being a settlement made before and in 
consideration of marriage, or made in favour of a 
purchaser or incumbrancer in good faith and for valu- 
able consideration, or a settlement, made on or for the 
wife or children of the settlor, of property which has 
accrued to the settlor after marriage in right of his wife), 
shall, if the settlor becomes bankrupt mthin two years 
after the date of such settlement, be void as against the 
trustee of the bankrupt appointed under that Act, and 
shall, if the settlor becomes bankrupt at any subsequent 
time icithin ten years after the date of such settlement, 
unless the parties claiming under such settlement can 
prove that the settlor was at the time of making the 
settlement able to pay all his debts without the aid of 
the property comprised in such settlement, be void as 

(x) Stat. 32 k 33 ^ct. c. 71, b. 01. (^) Sect. 01. 
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Covenant to against such trustee. And any covenant or contract, 
property .^^ made by a trader in consideration of marriage, for the 
future settlement, upon or for his wife or children, of 
any money or property, wherein he had not at the date 
of his marriage any estate or interest, whether vested or 
contingent, in possession or remainder, and not being 
money or property of or in right of his wife, shall upon 
his becoming bankrupt before such property or money 
has been actuaUy transferred or paid pursuant to such 
contract or covenant, be void against his trustee appointed 
under the Act. The word " settlement," for the purpose 
of this section, includes any conveyance or transfer of 
property. 

Remarks on This Section, you will perceive, only applies to traders, 
Bankruptcy ^ ^^^ ^^ ^ more stringent than the statute of 13 Eliz. c. 5. 
Act, 1869. For, although the settlor may not be indebted at the 
time of the settlement, yet, if he becomes bankrupt 
within two years from the date of the settlement, a 
voluntary settlement made by him is void as against 
his creditors. And if he becomes bankrupt even within 
ten years from the date of the settlement, the onus is 
thrown upon those claiming under the settlement, to 
prove that the settlor was, at the time of making the 
settlement, able to pay aU his debts without the aid of 
the property comprised in such settlement. If the 
volunteer, on whom the property has been thus settled, 
should afterwards alienate such property for valuable 
consideration by way of mortgage or sale, I presume 
that, by analogy to the decisions under the statute of 
13 Eliz. c. 5, the mortgagee or purchaser from such 
volunteer would be safe against the creditors of the 
settlor. The latter clause of the 91st section deals with 
contracts made by a trader in consideration of marriage, 
which contracts of course are for valuable consideration. 
And, where any such contract is for the future settle- 
ment of the trader's property, not being property of or 
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in right of his wife, the contract is void as against the 
creditors, if he becomes bankrupt before such property 
has been actually transferred or paid pursuant to the 
contract. 

"With regard to voluntary covenants entered into by Voluntary 
persons to settle property, as, for instance, a voluntary ^or^ ^^ 
covenant to surrender copyholds, equity will not enforce 
the specific performance of a merely voluntary covenant, 
even although it should be in favour of the wife or 
children of the covenantor. This was decided in the 
case of JefferyH v. Jefferys (2). In that case a father by jefferytY. 
a voluntary settlement conveyed certain freehold pro- ^^^^^*' 
perty, in consideration of his natural love and affection 
for his three daughters, to trustees, upon trust out of 
the rents to pay to himself an annuity of 80/. for his 
life, and after his death, to sell the property, and, aft^r 
paying certain incumbrances, to stand possessed of the 
residue of the money upon certain trusts for the benefit 
of his three daughters. He also covenanted to sur- 
render copyhold lands to the same trustees upon the 
same trusts; but he made no surrender of the copyholds 
in pursuance of his covenant. He then died, having 
made a will, by which he gave part of the before- 
mentioned freehold and copyhold estates to his wife 
Isabella, who was shortly after his death admitted to 
part of his copyhold estates. After his death a bill was 
filed by two of the daughters against the widow and 
the trustees of the settlement, praying that the widow 
might be decreed to surrender the copyholds to which 
she had been admitted to the trustees as trustees of 
that deed. A decree was made for carrying into effect 
the trusts of the settlement, so far as they related to the 
freeholds, the plaintiffs' title to them being complete. 
But, with respect to the copyholds, as the plaintiffs 

(z) Craig & FhiUips, 138. 
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SETTLBMENTS BY INFANTS, ETC. 



miisT. 
Jfimmo 0Ter« 
ruled. 



Dedaratioii 
of trust en- 
forced. 



Distinotion 
between 
Toluntarj 
covenant and 
Toluntary de- 
claration of 
trust. 



were merely volunteers, who had nothing but a oore- 
nant, which covenant had never been carried into effect 
bj an actual surrender, the bill against the widow was 
dismissed with costs. This and other cases have over- 
ruled the decision of Lord St. Leonards, when Lord 
Chancellor of beland, in the case of JSlli^ v. Nimmo (a). 

If, however, in addition to the covenant to surrender 
the copyholds, the deed had contained a declaration, 
that in the meantime and until the surrender should be 
made, the covenantor should stand seised of the copy- 
hold premises in trust for the covenantees, their heirs 
and assigns, in that case equity would have fastened 
on the declaration of trust, and enforced the trusts as 
against the covenantor. The distinction is perhaps 
somewhat refined, but is still clear, between a volun- 
tary covenant to settle property on other persons, and 
a declaration by a person entitled to property, that 
from hencef OTth he will hold that property merely as 
a trustee for some other persons. The latter will be 
enforced, the former will not. But as regards pur- 
chasers and mortgagees, a voluntary declaration of trust 
of course stands on no better footing than a voluntary 
conveyance. 



{a) Lloyd & Gould*8 Cases tempore Sugden, p. 333. 
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Abatement, 82. 

if heir marry daring abatement, his wife not dowable, 83. 

Accession, 

to a title, shifting clause on, 300. 

of other estates, shifting danse on, 302. 

AcoBXTlNa Shabes of children, 200, 202. 

AcXNOWIiEDOMKMT OF DSED, 

by married woman, 85. 

wife's contingent reversionary interest conveyed by, 149. 

by wife releasing power, 158. 

Action on the Case in the nature of waste, 228. 

Actual Seisin. See Seisin. 

Additional Tbttbtee, power. to appoint, 178. 

Ademption, 

of portion, 283. 

the principle of satisfaction and ademption the same, 283. 

Administbatob, right of husband as, 144. 

Adttltebt, 

curtesy not forfeited by. 111. 
dower forfeited by. 111, 141. 
trusts for separate use continue notwithstanding adultery of 

wife, 141. 
separate estate, on adultery of husband, 142. 

Advancement, 
power of, 206. 
of part of child's share, 166. See also Pobtions. 

Advowson, curtesy of, 101. 

Afteb-bobn Childben, vesting in, 199. 

« Ajpieb Decease of Tenant fob Life," meaning of, 188. 

AoBioui^UBAL Instbitments, Cutting timber for making and repairing, 
230. 
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AoBiouLTUBAL Lease, 339. 

Alienation, 

of wife's aeparate estate, 104. 

condition not to alien separate estate void as to uiunamed 
woman, 138. 
fetter attaches on re-marriage, 138, 
fetter ceases on death of second husband, 138. 
gift until alienation valid, 137. 
gift over in default of alienation of fee Toid, 136. 

A nNUiTiK S, apportionment of, 146. 

Anticipation, 

restraint of, 133. 
partial restraint, 134. 

Appendant, Powebs, 43. 

suspension or extinguishment of, 43. 

ApponmcENT, 

defeazance of wife's separate estate by, 109. 
power of, of married woman, 132. 
joint appointment of father and son, 215. 
of new trustee, 72. 
See alio Foveb or Appointicent. 

Apfobtionxent, 

Apportionment Act, 1870 . . 145. 

interest on money lent, 145. 

periodical pa3rment8 apportionable, 146. 

when apportioned part recoverable, 146. 

remedies for recovery, 146. 

rents, 145, 146. 

annuities, 146. 

dividends, 147. 

ftTiniml sums payable in policies, 147. 

stipulation for no apportionment, 147. 

act extends to life estates previously created, 147. 

act applies toproperty to which deceased was entitledabaolntely, 14 8. 

where no apportionment intended, 148. 

Arable Land, turning, into pasture, is waste, 235. 

Abxs Clause, 218. See alto Name and Abxs Clause. 

Abbeabs of pin money, 129. 

Abticles fob a Settleicent, 113. 
construction of, 114, 122. 
to settle money on children, 114. 

construed to g^ve wife a life estate for separate use, 117. 
" heirs of the body" in, 113. 
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AS8I02nDENT, 

of dower, 89. 

of rents and profits by banknipt huBband, 99. 

ATTE3n)A27T Terx, 261, 254. 



BAZnCBXTFT, 

powers of, 41. 

aBdgnment of rents and proAta by bankrupt husband, 99. 

BunCBUPTCT, 

gift until bankruptcy, 137. 

avoidanoe of voluntary settlements on, 363. 

coTenant to settle future property by a trader, 364. 

BABaiiN JkKD Sale, 2, 250. 

Basb Fee, 213. 

Benefice, nomination to yacant benefice, 41. 

Bequest, 

general bequest by donee of general power, 42. 
executory bequest, 246. 

" Best Rent," 340. 

Botes, 230. 

Bbxcx Eabtb, 237. 

BrzLDiKO, consideration for land sold for, 345. 

BtJnj>iiros, pulling down, is waste, 286. 

BnLDnro Lbases, 314. 

preliminary contracts, 314. 

Cesbeb of Tebx, 253. 

Cbsset ezboutzo, 90. 

Cesttti Q17E TRUST is tenant at will, 61. 

Cestui qxte use, 19, 20. 

Chaitoebt Diviseon, 

consent of, under 25 & 26 Vict. c. 108. .329. 

powersof, under Settled Estates Act (1877), 389, 344, 847, 849, 850. 

powers of, under Infants Harriage Act, 353. 

sanction of Court to be g^ven on petition, 353. 

Chabitable Leases, excepted from operation of 12 & 13 Vict. c. 2G . . 319. 

Chattel Intbbestb, 246. 

W.8. B B 
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Chattels Real, 246. 

Childbsn, 

articles tx) settle money on, 114. 
vested interests of , 119, 121. 

maintenance of, 127, 167, 206. 

education of, 127, 167. 
provision for children of children who die, 121. 
trust for all children equally, 161. 
death of infant does not divest his interest, 162. 
vesting in children on birth subject to be divested on death under 

age, 162, 199, 200. 
as to corpui of tho fund, 163. 

death c^ child after twenty-one in parent's lifetime, 164. 
deceased child cannot bo appointee, 164. 

lapse of share, 165. 
satisfaction of child's share, 165. 
advancement of part of child's share, 166, 206. 
trusts in default of children, 168. 
settlement of land on, 184, 188. 
posthumous children, 189. 
power to appoint to, 191. 

limitations to children in default of appointment, 197. 
limitation to children as tenants in common in fee, 199. 

whole vests in first-bom child, 199. 

open to let in after-bom children, 199. 
accruing shares, 200, 202. 

form of cross limitations amongst the children, 200. 
cross limitations after estates in fee are by way of shifting use, 

201. 
" other or others" not " survivors or survivor," 202. 
limitation to children as tenants in common in tail, with cross 
remainders, 202. 

disadvantage of this plan, 203. 
form of limitation to children as tenants in common in tail, with 
cross remainders, 203. 

See also Gboss Rehaindebs. 
-hotchpot of land inappropriate, 206. 
limitation over in default of children, 206. 
contingent remainders with double aspect, 207. 
where children take in fee, ultimate limitation is contingent, 210. 

estates tail, tdtimate limitation is vested, 211. 
estates tail g^ven to unborn children, 212. 
See also Infant — Sons — ^Tounoee Children. 

Choses in Acttion of wife, 144. 

Choses in Possession of wife, 144. 
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Class, gift to a, when void for remoteness, 33. 

Collateral Power, 320. 

Collaterals, 361. 

Collegiate Leases, excepted from operation of 12 & 13 Vict. c. 26. , 
319. 

CoaoiON Law, The, 37. 

no power to lease by, 3d. 

Condition, 21. 

at common law, 291. 
in lease, 344. 

Conditional Ldotation, 21. 

Conditions of Sale, special, 330. 

Consent in sale or exchange, 321, 335. Sm also Pbotbotor. 

Consideration, 

feoffment without, 17. 

feofhnent with, 18. 

"good" and "valuable," 356, 359. 

Construction, 

of executory trusts, 113. 

of articles, 114, 117, 122. 

of settlements not executory, 118. 

Court in favour of giving children vested interests, 119, 121. 

CoNnNOENT Bexaindbr, 8, 23, 28, 188. 

no limitation construed as a shifting use if it can take effect as, 24 . 
legal estate in trustees, preserves equitable contingent remainders, 

62. 
distinction of, from a vested estate, 187. 
trust to preserve, 186. 
for life, 187. 

of an estate of freehold, estate for years cannot support, 189. 
failure of contingent remainder, 189. 
creation of, by appointment, 191 — 196. 

contingent remainder of equitable estate requires no support, 1 97. 
ultimate remainder contingent, 207. 
contingent remainders with double aspect, 207. 
reversion in fee not disposed of, 207. 
example of reversion in fee subject to contingent remainders in 

fee, 208. 
not destroyed by immediate merger of life estate, 210. 
where children take in fee, ultimate limitation is contingent, 210. 

CONTINOENT BeYERSIONART INTEREST of wife, 149. 

B B 2 
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Ck>2mLLor, 

for lease, 316. 

preUminary contract to grant lease, 342. 

CoNTBSSzoN, Equttablb, 56, 125. 

CONVETANCB, 

by lease and release, 1. 

to the use of a corporation, 3. 

to use of grantor or of his wife, 22. 

trusts for, 53. 

of equitable estate, 59. 

by persons empowered to sell, 331. 

execution of, 347. 

conveyances with power of revocation, 355. 

Ck)FTH0IJ>6, 58. 
dower of, 91. 
curtesy of, 110. 
lease of, 112. 

licence to copyholders to lease, 221, 315, 342. 
power to enfranchise, 221, 326. 
copyholds settled, 222. 
legal estate in trustees, 222. 
settlement of purchased copyholds, 332. 
27 Eliz. c. 4 extends to copyholds, 356. 

Ck)HPOBATION, 2. 

conveyance by lease and release, 3. 
Ck>BFU8 of fund, 163. 
CoTTAOK, WoBXXEar's, 314. 

COUIVTBBPABT, 

of lease, 112, 341. 
execution of, 306. 

« Ck)UBT, Thb," interpretation of, in Settled Estates Act, 1877. .339. 
Se$ aho Chancxbt Divibion. 

COVENAKT, 

for tiae, 126, 226. 
in leases, 309, 310, 341. 
to settle future property by trader, 364. 
See aho Voluittabt CovENiirrB. 

Covnr, 78. 

Cbsditobs, 

dower formerly paramount creditors of husband, 81. 
conveyance in fraud of creditors void as against them, 362. 
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Gsoas LociTAxiOKs, 

foim of, amongst bhildren, 200. 

orofls limitatiQiifl alter estates in f ee aze by way of shifting use, 
201. 

Cboss Rdcaikdxbs, 

cross remainders, to ohildren as tenants in oommon in tail with, 202. 

form of limitation, 203. 

of estates tail, are strictly remainders, 204. 

may last for ages, 205. 

not implied in a deed, 205. 

COBTBST, 54, 98. 

no curtesy of ancient use, 77. 

actual seisin necessary for curtesy, 101. 

of rent and advowson, 101. 

issoe must be such as might inherit, 101. 

issue bom aHve, 102. 

no curtesy of remainder on estate in freehold, 102. 

joint tenancy, 102. 

wife's estate in equity, 102. 

trusts for separate use of wife for life, 105. 

defeazance of wife's estate by appointment, 109. 

by shifting use, 109. 
curtesy of gavelkind, 110. 
curtesy of copyholds, 110. 
tenant by, protector of settlement, 110. 
curtesy not forfeited by adultery. 111. 
waste, HI. 
power to lease, 111. 

Cusroic, 112. 
dower by, 91. 

BAxraBTSBS, as tenants in conmion in tail, 288. 
BxAs Tbeb, catting down, is not waste, 230. 

provision for death of children in infancy, 200. 

shifting clause on death, without having acquired a title, void, 

300. 
of infant under age, 353. 

Debts, 

of donee of a power, 41. 

dower fonnerly paramount debts of husband, 81. 

dower now chargeable with debts of husband, 94. 

liability of separate estate for, 130. 

of married woman having power of appointment, 132. 
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Dbclasation of Tbust, 
enforced, 368. 

distanctioii between voluntary oovenant and voluntarj declaration 
of truBt, 366. 

DsDiGixiON. See Boad— Street. 

De Do2n8 Ck>2n>inoNALiBX7s, Statute. See Statutes— 13 £dw. I. c. 1. 

Deed, 

power to appoint by, execution and attestation, 46. 

enrolment of, 65, 67. 

croflfl remainderB not implied in, 206. 

Default, 

wilful, of trustees, 182. 

of appointment, 197. See aUo CmLDREsr. 

Defeazance, 

of wife's estate by appointment, 109. 
by shifting use, 109. 

Descent, 

of trust estate, 61. 

when mortgagee in possession, 61. 
when mortgagee not in possession, 61. 
on wife as heiress, 99. 

Deyise, 

executory, 24. 

general devise by donee of a general power, 42. 

to widow, 96. 

Disemtaiuko Deed, 67, 216. 

Dissolution of Masbiaoe, 

trusts for separate use continue, notwithstanding adultciy of 

wife, 141. 
separate estate, on adultery of husband, 142. 

DiSTBESS for rent-oharge, 68. 

Ditch, ownership of, 231. 

Dividends, 349. 

apportionment of, 147. 

Divorce. See Dissolution of Mabeiaqe. 

Double Portions, 283. 

DowEB, 64, 80. 

no dower of ancient use, 77. 

woman having jointure not to have, 77. 

claim of dower and refusal of jointure, 78. 
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DoWEB — cotUiniied, 
writ of dower, 78. 

Dower Act, 3 & 4 Will. 4, o. 106. .79. 
right of, 80. 

Littleton's definition of dower, 80. 
paramonnt both alienees and creditors of husband, 81, 94. 
husband must be seised of the freehold, 81. 
no dower of a reversion or remainder expectant on an estate of 

freehold, 81. 
seisia in law sufficient for dower, 82, 100. 
abatement, 82. 

if heir married during an abatement his wife not dowable, 83. 
wife of grantee to uses not entitled to dower, 83. 
widow of trustee not entitled to dower, 83. 
requisites to entitle a wife to dower, 84. 
seisin in tail or in fee, 84. 
seisin at any time during coverture, 84. 
wife's dower extinguished on concurrence in mortgage, 86. 
uses to bar dower, 86. 

explanation of, 87. 
tenant in dower, 89. 

in from her husband, 89. 
where assignment unnecessary, 89. 
eeatet exeetUio, 90. 

formerly no dower of equitable estate, 90. 
no right of dower out of joint tenancy, 90. 
dower by custom, 91. 

gavelkind, 91. 
dower of the whole, 91. 
copyholds, 91. 
dower ad ostium ecekaia, 92. 
dower ex auensti patris^ 92. 
dower de la plu» belU^ 92. 
Dower Act, 3 & 4 Will. IV. c. 105. .93. 
wife now dowable under uses to bar dowor, 93. 
must be in possession, 93. 
dower out of right of entry or action, 94. 
alienation by husband, 94. 
dower now chargeable with debts and incumbrances of huAband, 

94. 
declaration against dower, 94. 
exclusion of widow by will, 95. 

right of widow subject to conditions by will of husband, 95. 
devise to widow, 95. 

formerly widow bound to elect between dower and devise, 95. 
saving of gift of personal estate or of land not dowable, 96. 
husband's covenant not to bar right to dower, 96. 
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DowEB — eontiuued, 

legacies in bar of dower, 96. 

priority of, 96. 

extent of the Act, 96. 

the Act extends to gavelkind, 97. 

forfeited by adultery, 111, 141. 

during term of years, 255. 

EifiBKSZVT, lease of, 340. 

East l2n>u. Stock, investments in, 171. 

EoGLBSiABnoAL Lbasbs, excepted from operation of 12 & 13 Vict, 
c. 26.. 319. 

£j£oncszvT, 

writ of q/edione Jtrmaf 247. 
action of ejectment, 248. 

Eldest Soir, 

form of settlement on, 213. 

re-settlement on eldest son coming of age, 214. 

portions secured by term are prior to eldest son's estate tail, 219. 

what he gives up and what he gains by re-settlement, 226. 

where son should have separate solicitor, 226. 

Election, 

between dower and devise, 96. 

fonnerly widow bound to elect between dower and devise, 95. 

ENFBAirOHISEiaENT. See COFTHOLDS. 

ExBOUCEZiT, 55, 57, 75, 76. 

EzTTAiL, created by Act of Parliament, excepted from Settled Estates 
Act, 1877. .361. See aho Estate Tail. 

Entbt, 249. 

EQtTiTABLE CoKTiNaENT Beicaindess, legal ostate in trustees pre- 
serves, 62. 

Eqititablb Cokvebsion, 56, 125. 

EauiTABLE Estate, 55. 
in fee, 58. 

conveyance of, 59, 60. 
conveyance of, for separate use, 104. 
no escheat of, 61. 
formerly no dower of, 90. 
wife's equitable estate, 99. 
curtesy of, 103. 

assignment of rents and profits by bankrupt hus and, 99. 
contingent remainder of, 197. 
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EaunABLE Reoovbbt, 55. 
Equztjlbub Waaxb, 232, 236, 238, 239. 

£q>T7ITT, 

follows the law, 54. 

the wozd <* heirs " imnecesaary in, 60. 

rules of equity now prevail, 60. 

equitable aid to defective execution of power, 47. 

Equht 10 ▲ Sbiilsicent, wife's, 99. 
EaoHEAi, no escheat of equitable estate, 61. 

E6Z1XB, 

"estate," 158. 

no estates in terms of years, 246. 
See aho LBa.iL Estate. 

Estate fob Life, 76, 185, 187. 

Estate fob Yeiss, 189. 

cannot support contingent remainder of an estate of freehold, 189. 

Estate Tail, 56, 57, 288. 
in tail male, 76. 
cross remainders of, 204. 
vested remainder after, 205. 
given to unborn children, 212. 
of eldest son, 219. 

limitations to first and other sons, 288. 

tenant in tail may escape condition of name and arms clause, 296. 
does not cease by death of tenant in tail leaving issue, 297. 
cannot be partiaUy detennined, 297. 

Estates dt Equxtt, 55. 

Esiovebs, 230. 

EvionoN, 

of tenants, from defects in leases under powers, 315. 

EvxDEirGE, on application to authorize lease, 343. 

ExoHAKaE, 

power of, 221. 
power to consent to, 40. 
See alto Sale aitd £xchano£. 

KzcHEaxTEB Bills, investments in, 171. 
ExcxuBiVB Affoihtkeet, 153. 

Execution, 

of power to appoint by will, 4o. 
of power to appoint by deed, 46. 
of power, equitable aid to defective execution tA^ 47. 
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EXSCUTOBS, 

trust of a term devolveB on, 251. 
exoeption, 251. 

ExBOUTOBT Bequest, 246. 

EzECUTOBT Detxse, 24, 238. 

EXBOUTOBT TbXTST, 113. 

ooDstructioii of, 113. 
"ExTDxaTJxsBXEsrs OF FowEBS. See Belease. 

Fakilt Mansion, to pull down or injure, is equitable waate, 236. 

Faiolt Settlements, 212. 

life estates given to all living persons, 212. 
estates tail given to unborn children, 212. 
form of settlement on eldest son, 213. 
re-settlement on eldest son coming of age, 214. 
joint appointment of father and son, 215. 
powers, 221. 

charges not to be multiplied, 222. 
copyholds settled, 222. 
leaseholds for years or lives settled, 223. 

what eldest son gives up and what he gains by re-settlement, 226. 
parental influence on re-settlement, 226. 
SeeaUo Settlexents. 

Fatkeb, 

settlement by, on himself for life, with rent-charge and remainder 

to his son, 75. 
tenant for life, and son tenant in tail in remainder, can acquire a 

joint power over the lands, and settle them subject thereto, 75. 
joint appointment of father and son, 215. 
limitation to the use of father for life, 216. 
parental influence on re-settlement, 226. 
advancement, where property belongs to, 275. 

Fee, 

equitable estate in, 58. 

a person cannot convey land to himself in fee simple, 67. 

seisin, 21, 22. 

vesting, in trustees, 123. 

gift over of fee in default of alienation, must be to the heir, 136. 

waste by tenant in fee, 238. 

Fences, catting timber trees for repaii* of, 230. 

Feoffee, 

to a use, 0. 

use to feoffee for life, 7. 

decease of, without heirs, 11. 
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Feoffment, 

to 11808, 10. 

without consideration, 17. 
with consideration, 18. 

Feudal RiaHTS, long terms created to evade, 258. 

FicimoTTB Leases, 248. 

Fine, 150. 

without declaration of uses, 18. 
leyying of a fine, 85. 

Fonss A2n> Bboovebies, abolition of, 85. 
Fib Trees, waste of, 229. 
FiBST-BOBN Child, vesting in, 199. 

FOBFEITUBS, 

of dower, on adultery of wife, 141. 
of settled estate, 218. 

Fraudulent Ck>NVRTANCES, 354. See alto Voluntary Setileicent. 

Free Bench, 91, 110. 

Freeholds, 

settlement of, 21. 

mortgage of, 38. 

contingent remainder of an estate of freehold, 189. 

a term of years not a freehold, 245. 

Frlit Trees, waste of, 229. 

Fuel, cutting boughs for, 230. 

Future Marriaqb, 290. 

power to jointure future wife, 290. 

Gavelkind, 

dower of, 91, 97. 
curtesy of, 110. 

« General Enoaoeicent,^' the term, when applied to married women, 
130, 131. 

G£X£RAL Powers, 39. 

equivalent to ownership, 40. 
with reference to perpetuity, 43. 

Gift, 

to a class, 33. 

gift over in default of alienation of fee void, 136. 

Gloucester, Statute of. Sec Statutes— 6 £dw. I. c. 5. 

** Good Consideration," 356. 



380 INDEX. 

GsANBCHILDBEy, 

f^^pointment in favour of , 152. 

grandchild not an object of power to appoint to diildren, 152. 

Gsiin, 66. 

land Tested in grantor jointly with others, 73. 
to trustees for sale, 124. 
to the use of trustees and their heirs, 74. 
enrolment of, 75, 76. 

Gbobs (nt), PovEBs, 39, 320. 

HsDOES, ownership of, 231. 
waste of, 230. 

Hezblooxb, 225. 

HTomBW, descent on wife as heiress, 99. 

Heibs, 

the word *^ heirs ** unnecessary in equity, 60. 
has only a reversion in lands set out for dower, 89. 
gift over in default of alienation in fee cannot be to otHer than 
heir, 136. 

« Heebs of the Body," in articles, 113. 

HOXAOE, 99. 

Hotchpot, 127, 164, 206. 

effect of omission of, in trust for children, 164. 

House, 

pulling down, is waste, 236. 
permissive waste, 236, 237. 

HUBBAITD, 

grant by, giving his wife joint power with himself, 75. 
covenant not to bar right to dower, 96. 
husband's estate during wife's life, 98. 
right of, as administrator to her choses in action, 144. 
wife's choses in possession, 144. 
way to exclude the husband, 145. 
life estate only to wife, 145. 
husband's property in default of children, 168. 
settlement of land on, 184. 

to the use of intended husband for life, 185. 

HusBAinoBT, cutting timber for maldng or repairing instruments of, 
230. 

IxmoVEXENT OF Lakd Act, 1864. .240. 

IlCFBOVEXESrtS, 

by tenant for life, 239. 
permanent improvements, 240. 

I^'CL08t7BE Ck)]aCI88I027EB8, 240, 241, 243. 
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Incoxe, 

gift of, to separate use, 128. 
of settled fund, 163. 
And tee Afpobtionxent. 

iNCmCBBANCES, 335. 

discharge of, 321, 332. 
on life estate, 306. 

Inbexxitt of trosteee, 181. 

IxFA2n?, 

settlement by, 352. 

Infants Marriage Act, 18 & 19 Vict. o. 43. .352. 
sanction of Court to be given on petition, 363. 
18 & 19 Vict. c. 43, not to apply to males under twenty or females 
under seventeen, 353. 

error in sect. 2 of Act, 353. 

infant tenant in tail, 353. 
death of, does not divest his interest, 162. 
maintenance of infant children, 166. 
provision for death of children in infancy, 200. 

l2TBSBITA2rOB, 

timber is part of, 232. 

proceedings for protection of the estate to be charged on the in- 
heritance, 239. 

LfJTTVcnoN to restrain waste, 228. 

IxBOLXBNT of grant, 213, 214, 215. 

IN8TALXEN18 Under the Improvement of Land Act, 1864 . .242. 

In8IB0KB, 314. 

Intent, 17. 

Intebessi Tebxzki, 247. 

Intebest, 

apportionment of, 145. 

rate of, under Improvement of Land Act, 1864 . .242. 

Intestxent, 321, 333, 349. 
variation of, 127, 175. 
of settled moneys, 170, 321. 
consents required, 170, 174, 321. 
money under control of the Court, 171. 
real securities, 171. 
rule as to investment, 171. 
second mortgage, 171. 
mortgagee in Scotland, 172. 

in Ireland, 173. 

of leaseholds, 173. 
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ISYEsniEST—tMiinued. 
penomd aecniitj, 173. 
loan by trustees to one of themselres, 173. 
loan on mortgage to tenant for life, 174. 
loan of stock on mortgage, 174. 
pnrchafle of leaaeholdn, 322. 

inveBtment of money receiTed on Rale or exchange, 331. 
porchaae of other hereditaments to be settled to the same 

uses, 332. 
settlement of leaseholds or copyholds pnrchaaed, 332. 
discharge of incumbrances, 332. 
KLtoation of lands to be purdiased, 333. 
of portion of rent of mining lease, 340. 

Ibelasd, 

inyestments in mortgages in, 172. 
agricultoral lease, 339. 

Issue, 

issue unnecessary to entitle widow to dower, 88. 
for curtesy, issue must be such as might inherit, 101. 
issue bom aUve, 102. 
proTision for, in settlements, 118. 

See alio CiTTT.T>BEy. 
trust for, 150. 

possibility of issue extinct, tenant in tail after, 237. 
additional portions on failure of issue male, 265. 
estate tail does not cease by death of tenant in tail leaving, 297. 

Jonrr Appointment of father and son, 215. 

Joint Lives, rent-charge during, 73. 

Joint Powebs, 75. 

Joint Tenancy, 

no right of dower out of, 90. 
no curtesy of joint tenancy, 102. 

JoiNTUEE, 68, 76, 216, 337. 

woman having jointure not to have dower, 77. 

in case wife is evicted from her jointure, 78. 

after marriage, 78. 

refusal of jointure and claim of dower, 78. 

legal jointure, requisites for, 78. 

law of jointures now less important, 79. 

power of jointuring, 220. 

power to jointure future wife, 290. 

JiTDOicENT Debts, 

of owner of a power, 41. 
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Land IxFBOyEiCEMT Act, 1864.. 240. 
Lafse of share of deceased child, 165. 

JjBASEf 

power to lease, 37, 38, 40, 111, 220, 304. 

power to lease land unsold, 126. 

powers of leasing may be vested in trustees, 343. 

See alto Powebs of Leasixq. 
counterpart of, 112, 341. 
execution of, 112. 
fictitious, 248. 

confessing lease, entry and ouster, 249. 
of part of settled estates, 342. 
surrender of lease, 342. 
preliminary contract for, 314, 342. 
lease of copyholds, licence for, 315, 342. 

Lease axo Release, 250. 

conveyance by, 1. 

by corporation, 3. 
Leaseholds, 

mortgage of, 38. 

investment in mortgage of, 173. 

settlement of leaseholds for years or lives, 223. 

renewable leaseholdn, 224. 

leaseholds for lives, 224. 

purchase of, by trustees, 322. 

settlement of purchased leasehold, 332. 

27 Eliz. c. 4 extends to leaseholds, 356. 
See alto Renewable Leabeholds. 

Leases, 

of settled estates, 304, 339. 
terms to be granted, 339. 

Leases Aim Sales of Settled Estates Act. See Settled Estates 
Act, 1877. 

Leoact, 

in bar of dower, 96. 

priority of, 96. 

satisfaction of portion by, 273, 283. 

Legal Estate, 

appointment of, 36. 

uses which are not turned into, 50. 

trusts set up again, 54. 

in trustees, preserves equitable rontinfrent remainders, 62. 

in trustees, 63, 64. 

not in trustees, 63, 64. 
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LsaiL Waste, 237, 238, 239. 

Life Sstate,. 76. 
of wife, 145. 

for separate use, 117, 118. 
apportionment, 147. 
giren to all living persons, 212. 
See alao Estate fob Life— Tena^tt fob Life. 

LxFETDCE, advancement in, 273, 274. 

LnOTATION, 

of springing or shifting use, 24, 30. 

conditional limitation, 21. 

limitation over in default of children, 206. 

LnoTED OwiTEBS* RESIDENCES AoTB, 1870 Am) 1871. .242, 243. 

Ldoted Powebb, 39. 

LoBse OF Makobs, saving rights of, 306. 

Lots, sale in, 330. 

HAomgrAiroB of infant children, 127, 166, 206. 

Manaqexezit of trust estate, 66. 

Manobs, LoBse of, saving rights of, 306. 

Mansiok, Fautt.y, 

to puU down, or injure, is equitable waste, 236. 
excepted from power of leasing, 305. 

KABBIAaE, 

future marriage, 290. 
of infants, 352. 

Kabbiaqb Settlexent, 
modes of, 289. 
of freehold lands, 21. 

See also Settlemeitts upon Habbiaoe. 

Mabbied WOICAN, 

trust to pay rents for separate use, 51. 
acknowledgment of deed by, 86. 
wife concurring in mortgage extinguishes dower, 86. 
equity gives absolute power of disposition of separate estate, 128. 
when regarded in equity as a feme sole, 129, 133. 
saving^ of, 144. 
release of powers by, 160. 
See also Jozktube— Sepabatb Use. 

liffABBTET) WOVEN^S PbOFEBTT AcT, 1870 . . 99. 
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of life estate, 210. 
of term, 253. 

KbTBB AlTD BOUITDS, 81, 88, 89. 

MiNBBAIA, 

sale oaanot be made by trosteefl reserying mineraLi, 327. 
Act, 25 & 26 Vict. c. 108. .328. 

ooufiimation of previons sales, &c., 329. 

oonsent of Ghanoery Diyision, 329. 
ezoeption of, on sale of settled estate, 345. 

Mzsizs, 

waste as to, 237. 

working of, by tenant for life, 340. 

felling timber for mining purposes, 341. 

mining lease, applioation of rent reserved on, 348. 

Mnnoro Lbasbs, 314, 340, 348. 
instroke and outstroke, 314. 

KORHT IN GOTTBT, 58. 
MOBTOAQB, 

of leaseholds, 38, 173. 
of freeholds, 38. 
inyestments in, 171. 

second mortgage, 171. 

mortgages in Scotland, 172. 
in Ireland, 173. 

loan on mortgage to tenant for life, 174. 

loan of stock on mortgage, 174. 
bondjide mortgage excepted from 27 Eliz. o. 4 . . 355. 

HOBIOAOEB, 

in possession, descent of mortgaged estate, 61. 
not in possession, 61. 



NaXE AlTD AbMB CLiLXTBB, 218, 291. 

form of danse, 292. 

tenant for life must comply, 294. 

female tenants for life, 294. 

husband to take name and arms, 295. 

tenant in tail, 295. 

the time nsnally allowed, 296. 

when no time limited, 296. 

« a convenient time," 296. 
tenant in tail may escape condition, 296. 

W.S. C 
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Najcb Aim Abmb CLAjms»—^ontin¥ed. 

name to be added after, not before, the tenant's own aoniame, 

298. 
next remainderman mnat oomply with condition, 298. 
heir at law entitled to notioe of condition, 299. 
deviflee not entitled to notice, 299. 

New Tbubieeb, 

appointment of, 72. 

power to appoint, 127, 175, 226. 

tmateee appointed hy oonrt, powers of, 176, 178. 

power to alter settlements under Statute of Usee, 177. 

trustee may act before oonyeTanoe to him, 178. 

additional trustee, 178. 

number of trustees, 179. 

Testing trust property in new trustees, 179. 

powers of new trustees, 180. 

where more than one set, 226. 

Testing land in new trustees jointly with old trustees, 72. 

NxzT OF Ejn, trust for wife's, 169. 

NoncB, 

of shifting clause, 299. 

of exercise of powers under Settled Estates Act, 1877. . 348. 

of Toluntary settlement, 356, 359. 

protection to purchaser without notice, 362. 



Objxot of appointment, 152, 153, 154. 
Obvaxental Tzxbbb, 231, 232, 239, 345. 
« Othsb ob Othebs " of children, 202. 
OUSTBB, 249. 
OuiVTHOKB, 314. 

OwJUEusuiP, general power equiTalent to, 40. 

Pabsmt, satisfaction of portions secured by parent or by person in loeo 
parentis, 277. 

PiSBRTAL IwFLUJm cB on ro- Settlement, 226. 

Pabids to a settlement, 185. 

Pabxitzok, 

power to partition, 221, 324. 

by means of power of sale, 325. 

as to more than two undiyided shares, 826. 
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Pastubb, tommg arable land into pasture, 235. 

Pbpfrboosn Beztt, 340. 

Pbbiobioal Paykkntb, apportionment of, 146. 

FSBXAHBIIT IlCFBOTBlGBMTS, 240. 

FEBHiasiVE Waste, 236, 237. 

Pbbpbtuity, 29—38, 151, 191, 266, 267. 
general power with referenoe to, 43. 
origin of the role against, 214. 

FSBSONAL Estate, 

difference between real and personal estate, 159. 

wife's power over personal estate settled on marriage, 159. 

wife may release power over personal estate not in marriage 

settlement, 159. 
personalty of deceased infant, 162. 

F&B80NAL Seoubity, investment in, 173. 

Pbbsonal Setileicbiit, 123, 125. 

Fm KoNET, 129, 217, 288. 
arrears of, 129. 

PoLioiBS, apportionment of premiums on, 147. 

POLLABDS, lopping is not waste, 230. 

POBTIONS, 254. 
term for, 217. 
trusts of terms for, 219. 

portions secured by term are prior to eldest son's estate tail, 219. 
power to charge portions, 220, 290. 
** younger children," meaning of the term, 259. 
form of describing children intended to take, 260. 
additional portions on failure of issue male, 265. 
mode of securing additional portions, 266. 
trust tending to perpetuity, void for remoteness, 266. 
exception where estate tail precedes, 267. 
provision that advancement by parents shall be in satisfaction of 

portions, 273. 
advancement, what is, 273. 

in lifetime, 274. 

by wiU not neoesssrily advancement in lifetime, 275. 
additional advancement, 275. 

exception where property belong^ to the father, 275. 
effect of advancement : portion sinks, 276. 
satisfaction of portions secured by parent or by person in loco 
parmtit, 277. 

C C 2 
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"P ov nOMB vmt mmi. 

doable portiont, 283. 

ademptioii, 283, 285, 286. 

the principle at Batirfaction and ademptian the same, 283. 

POSXEUWYUB CfTfTiPinOf, 189. 



to lease, 37, 38, 40, 111, 126, 304. 

to lease leasehoIdB, 38. 

to mortgagor to lease, 38. 

mortgage of freeholds : power to lease, 38. 

general, 39, 135. 

Ihmted, 39, 135. 

powers in groM, 39, 320. 

power appendant, 40. 

power to charge settled lands, 40. 

to consent to sale or exchange, 40. 
general power equivalent to ownership, 40. 
powers of hankmpt, 41. 
debts of appointor, 41. 
judgment debts of owner of a power, 41. 
general devise by donee of a general power, 42. 
general beqaest by donee of general power, 42. 
g^eral power with reference to perpetuity, 43. 
suspension or extinguishment of powers appendant, 43. 

of power of leasing, 43. 

of power to consent to sale, 44. 
terms of power to be pursued, 45. 
equitable aid to defective execution of power, 47. 
in family settlement, 220. 
to jointure future wife, 290. 
to charge portions, 290. 

of revocation in voluntary settlements, 355, 358, 361. 
before the Statute of Uses, 35. 
effect of the statute, 35. 
power to appoint by will, execution and attestation, 45. 

by deed, execution and attestation, 46. 
joint powers, 75. 

wife*8 power of appointment, 103, 182. 
to appoint new trustees, 127, 175. See aho New Tbxtstbes. 
in favour of grandchildren, 152. 

power to appoint to chQdren, a grandchild not an object, 152. 
exclusive appointments, 153. 
appointment not invalid because some object excluded, 153. 

exception where amount or share declared, 154. 
substantial share, 154. 
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"PowEBa—eontintied, 

power of reyocation and new appointment, 164. 

rerocable appointment may be made, 166. 

power to re -appoint need not be reserved, 166. 

to children, 191. 

exeroise of power, 191. 

creation of contingent remainders by appointment, 191. 

See aho Ohizj)ben. 
extingfuishment of. See Helease. 

PowEB OF LsisiNa, 37, 111, 304. 
to lease land nnsold, 126. 

tenant for life may grant leases for twenty-one years, 304. 
against whom sodi leases yaUd, 306. 
eyldenoe of execution of counterpart by lessee, 306. 
tenants for life, &c. to be deemed entitled notwithatanding in- 

oumbrances, 306. 
operation of power of leasing, 307. 
form of power, 308. 
appoifitinff by way of lease, 308. 
to lease in pouemotiy 308. 
best yearly rent, 309. 
no premium to be taken, 309. 

where lessee not to be made dispunishable for waste, 309. 
where lessor agrees to repair, 309. 
general reseryation of rent, 311. 
building leases, 314. 

preliminary contracts, 314. 
mining leases, 314. 

instroke and outstroke, 814. 
workmen's cottages, 314. 
waste, 314. 

licence to copyholders to lease, 316. 

eviction of tenants from defects in leases under powers, 316. 
relief against defects, 316. 
invalid lease under power considered in some oases as a contract 

for a valid lease, 816. 
confirmation of lease by remainderman, 318. 
memorandum confirming letise, 318. 
when lease deemed granted in intended exercise of power, 318. 

PowBB TO Pabizxion. See Pabxition. 

PowBB 07 Sale ajtd EzoBAiroB. See Sale autd EzoEANaB. 

PSBmux, when lessor must not take, 309. 

Pbiobitt, 

portions secured by term are prior to eldest son's estate tail, 219. 
of charges under Uie Limited Owners' B esidenoe Act, 1870 . . 244. 
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eqfoitabley 69. 

renfeBdin for Fecowry of liniiwj 247. 

Bs-xaiKT OB non-paymait of rent, 112, Ml. 
Bb-douuimxr oI traatees. 181. 



of power of ftppointoifint, 157. 

acknowledgment by wife ol deed releasing- power, 158. 

wife's power otct personal estate settled on marriage, 159. 

wife may rdease power over per8on|I estate not in mazriage 

settlement, 159. 
law as to rdease of powers by manied women, 160. 

Beicairdkb, 

on estate of frediold, no curtes y of, 102. 

trust for next remainderman, 295. 

next renuundennan mnst oomply with oondiiion of name and 

arms danse, 298. 
confirmation of lease by remainderman, 818. 

See aUo GosmrGEST RsicAXimsBS — Cbosb BsacizinnBS. 
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Bkxotknbbs, 29—33, 43, 161, 191, 214, 266, 267. 
alieinstlon by oonouirenoe of parties, 31. 
gilt to a olaas, 33. 
of tmst, for Beoaxmg additional portiona, 266. 

BmncwABLB Lbabekou)0, 224. 
renewal of, 333. 
Bozrender of old leases, 334. 
power to raise money for renewal by mortgage, 334. 



tmst to reoeiye, 50. 
onrtesy of, 101. 
apportionment of, 145, 146. 
beet yearly rent, 309. 
reserved rent, 340, 348. 
general reserration of, 311. 

Bbmt Chabqe, 

by way of nse, 66. 

sale of lands in consideration of, 67, 69, 70. 

distress for, 68. 

is a hereditament, 69. 

tenants in common of, 71. 

during two liyes, 73. 

to son during his father's life, 215. 

to widow, 216. 

trusts of terms for seouring, 216, 218. 

Bbpaibs, 

cutting timber trees for, 230. 
agreement by lessor to repair, 309. 

Rb-bbexlbkert, 

parental influence on, 226. 

on eldest son coming of age, 214. 

what eldest son gires up and what he gains by, 226. 

RaBZDBiroBB on settled estates, 242, 243. 

Bjbxbaimt on AnnoiPATioN, 133. 
partial restraint, 134. 

RBSUi;nKO Tbttst, 62. 

is part of old estate, 62. 

BasuzoDra Ubb, 17, 18, 19, 22. 

no dower of, 81. 

of heir in lands set out for dower, 89. 

Revebsxokibt Imtkbbst, 

wife's contingent rerersionary interest, conveyance of, 149. 
conveyed by deed acknowledged, 149. 
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tnMU i^jr, h%, \V>, 127. 

graat to tnwtco for nle, 124. 

yfm*x U/ wamnt to, 40. 

MMpcMOB of paver to 111 Mm* lit to nle, 44. tSl. 

<tf huidm la «e«iMdermtioii of TCBt-«iBaige, 67, 14i. 

Mle noniM, tnut of, 127« 

d4M)d of dKlanUion of tnMt of Mle soniei, 12i. 

bf r'/limiMr, 3^, 3M. 

dilfenoce between powen md traete for Mle, SX. 

0AM AjnCr EXOHAVOS, PowD* ov, 221, 320. 
rt^iwsHi of teiiAot for life, 320, 322. 

mwpewAfm or eitingnMluneni of power toreqoert Mle, 44, 322. 
purr;hMe mod eettlemeni of other landi, 321. 
purcbiMe of leaeeholdn, 322. 

fl*]e or exchftoge maj be made to or witli the tenant lor fife, 323. 
partition b^ meana ot power of nle, 326. 
yriiM (ji timber muat be paid to troateee, 232 — ^234. 
Act 22 k 23 Viet. c. 36, a. 13. .236. 
Male cannot be made referring minerala, 327. 
A<it 26 I; 26 Viet. c. 108. .328. 

oonflrmation of previona aalea, Ac., 329. 

oonaent of Chancery Diviabn required, 329. 
Act 23 A 24 Vict. o. 146 . . 330. 

truatoon with powera of sale may lell in lota, Ac, 330. 

oxohangOy 830. 

•pooial oonditiona of lale, 830. 

power to re«iell, 880. 

penona empowered to sell may conrey, 331. 

iuvoiitmont and re-inyeetment of puztdiaee-money, 331. 

oonaent required, 886. 

when powers of Act not to take effect, 336. 

variationa, 836. 

BjLTtlFAOTXOlf, 

of child*! share, 166. 
of portions by legacies, 283. 

the principle of satisfaction and ademption the same, 283. 
iSt4 ttlwO PoBTiom. 
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S^TiSFZSD TsBK, 252, 266. 

Sayinos of married woman, 130, 144. 

SonvTZLLA JXTBIS, 9, 10, 13, 37. 
Mr. Feome's view, 9. 

SoOTLAin), inyeetments in mortgages in, 172. 

SaszN, 2, 3, 4, 81, 69, 247. 
to a use, 7, 8, 10. 
in law, 11, 12, 16. 

seisin in law Buifiaient for dower, 82, 100. 
actual seisin, 12, 13, 15, 16, 20. 
actual seisin necessary for curtesy, 101. 
legal, 49. 

seisin in fee or in tail requisite to entitle wife to dower, 84, 87. 
seisin at any time during ooverture, 85. 
of lands let on lease, 89. 
of copyholds, 91. 
continuous seisin, 188. 
of trustees, 222. 

tenant for years is not seised, 246. 
freeholder in remainder or reversion on tenn is seised, 246. 

Sbpasath EffiATB. See Bspasjlxr Use. 

Bjsparaxe Usb, 

trust to pay rents for separate use, 51. 

trusts for separate use of wife for her life, 105. 

articles when construed to give wife a life estate for her separate 
use, 117, 118. 

conveyance of wife's equitable estate for, 104. 

gift to separate use, in equity, gives wife absolute power of dis- 
position, 128. 

pin money, 129. 

arrears of, 129. 

savings are part of separate estate, 130. 

liability of separate estate to payment of debts, 130. 

debts of married woman having a power of appointment, 132. 

restraint on anticipation, 133. 

condition not to alien void as to unmarried woman, 138. 

fetter attaches on re-marriage, 138. 

on death of second husband fetter ceases, 138. 

dissolution of marriage, 141. 

wife's adultery, 141. 

husband's adultery, 142. 

Sbttlbd Estate, 

expenses of defence of title, 239, 240. 
residences on, 242. 
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Sbitlxd EsTATBS AcfF, 1877.. Ill, 112, 338—361. 

"settlemezLt" and ''settled estates,'* interpretation of, 338. 

" the oourt," 339. 

power to authorize leases, 389 — 346. 

terms to be granted, 339. 

rent to be reeerred, 340. 

mining lease, inyestment of a portion of the rent, 340. 

when tenant for life entitled to work mines, 237, 341. 

felling of trees, 341. 

special ooyenants, 341. 

part of settled estates may be leased, 342. 

surrender of leases, 342. 

preliminary oontract to grant leases, 342. 

lioenoes to lease copyholds, 342. 

how powers exercised, 343. 

evidence to be produced, 343. 

court to direct who shall be lessor, 343. 

powers of leasing may be vested in trustees, 343. 

leases need not be settled by the oourt, 344. 

conditions where inserted may be struck out, 844. 

sale of settled estates, 346 — 361. 



depend for their effect upon the Statute of Uses, 1, 177. 
legal estate in trustees, 63. 
not in trustees, 63. 
wife's equity to a settlement, 99. 
real settlement, 212. 
form of settlement on eldest son, 213. 
revocation of uses of, and appointment to new uses, 321. 
when settlement has come to an end, 387. 
See aleo Ohildben — Taxxly SsnuDaoras. 

SSTTLSXENTS, KaHMAQB, 113. 

marriage settlement of freeholds, 21. 

articles, 113. 

executory trusts, construction of, 113. 

subsequent settlement, 114. 

when trusts not construed literally, 116. 

construction of settlements not executory, 118. 

provision for issue, 118. 

construction of articles and settlements, 123. 

framing of settlements, 123. 

fee simple in trustees, 123. 

real or personal settlement, 123, 124. 

grant to trustees for sale, 124. 

trust of sale money, 127. 

hotchpot, 127. 
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Sbttlrkentb, Habbiaob — continued. 

in a marriage setUement Hhe settled property tied up from the 

date, 161. 
of land on hnaband, wife and ohildren, 184. 

to the use of intended hnaband for his Ufe, 186. 
to the nae of intended wife for life, 187. 
on eldest son, 288. 
modes of, 288. 
infants' marriage settlements, 362. 

SaiBB, 164. 

undivided share of lands, 89, 337. 

substantial share, 164. 

aocnung shares of children, 200, 202. 

SHnniNO CLA.T7BB8, 218, 291. 

name and aims clause, 291 — 299. 

shifting dause on death, without having acquired a title, void, 

300. 
accession to a title, 300. 
accession of other estates, 302. 

SmFima Usb, 21, 23, 24, 201, 218, 238, 291, 300, 302. 

no limitation construed as, if it can take effect as a remainder, 24. 
defeazance of wife's separate estate by, 109. 

SOUOITOB, 

where son should have separate solicitor, 226. 

Son, 

limitation to the use of son for life, 217. 

of first and other sons in tail male, 217, 

288. 
of second son for life, 217. 
of third son for life, 218. 
portions secured by term are prior to eldest son's estate tail, 219. 
See also Eldest Sok. 

Sfbikoiko 0£ Shifiino Use, 21, 23, 24, 201, 218, 238, 291, 800, 302. 
And Bee Shiftzno Usb. 

Statdtb 07 Uses. See Uses, Statute of. 

Statutes cited : 

6 Edw. I. c. 6 (Statute of Gloucester), 228. 
13 Edw. I. c. 1 (De donis), 29. 
13 Edw. I. c. 34 (Stat, of Westminster 11.), 111. 
18 Edw. I. o. 1 (Quia emptores), 67. 

27 Hen. VIU. c. 10 (Statute of Uses), 1, 17, 66, 72, 186, 201, 

291, 304. 
ss. 4, 6 (rent-charge), 67, 68, 70. 
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B. 9 (jcmtore after 
27 Hen. YHL c 16 (enrolmento), 250. 
32 Heo. Tin. c. 1 (Statute of WOk), 36. 
34 ft 35 Hen. TIEL c. 5, i. 14 (wills), 104. 
13 EHz. e. 5 (fEmudiilent em t eyaa ees), 362, 363. 
27 EBz. e. 4 (fumndiilent eonvejmnoee), 354, 355. 
12 Gar. 11. c. 24 (tennze bj knigiit's aervioe, abolitiaii of), 93. 
29 Car. IL e. 3, a. 7 (dedaratkm of tnuts to be in writing), 59. 

B. 8 (tnuts ariaing froB Implifatifln ezoepted), 
59. 

8. 9 (aasigmnent of tnuts to be in writing), 59. 

10 t 11 Win. UL e. 16 (poatfanmoos chikben), 189. 
4 Geo. n. c. 28, s. 5 (distreas), 147. 

11 Geo. IV. ft 1 WilL lY. c. 46 (illiisoiy Hvpomtments), 154. 

2 Win. IV. c. 45, s. 26 (actnal poeaeasian}, 4. 

3 ft 4 Wfll. IV. c. 27 (limitation), 228. 

8. 36 (abolishing' real actions), 249. 
8 ft 4 WilL IV. 0. 74 (aboUtum of finea and reooveriea), 55, 85, 

150, 158, 203, 213, 268. 

a. 22 (protector), 110. 

s. 47 (equitable estate tail), 55. 

8. 71 (money land), 56. 
3 ft 4 WilL IV. c. 105 (dower), 54, 79, 85, 98. 

8. 2 (inheritance in poaseBaUm), 93. 

B. 8 (rig^ht of entry and action), 94. 

8. 4 (estates disposed of), 94. 

8. 5 (husband's ohargee), 94. 

8. 6 (declaration against dower), 94. 

8. 7 (bar of dower by wHl), 95. 

8. 8 (restrictions), 95. 

8. 9 (devise to widow), 95. 

8. 10 (bequest of personal estate), 96. 

8. 11 (agreement not to bar), 96. 

8. 12 (legacies in bar of dower), 96. 

8. 13 (certain dower abolished), 92. 

8. 14 (extent of the Act), 96. 

3 & 4 Will. rV. c. 106 (inheritance), 62, 162, 200. 

4 ft 5 Will. rV. c. 29 (mortgagee in Ireland), 173. 

7 Will. rV. ft 1 Vict. c. 26 (amendment of the law of wills), 40, 

42, 46, 105. 

B. 10 (execution of appointments by 

will), 46. 
8* 27 (general gift), 42. 
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Statutes died : 

1 & 2 Viot. c. 110, 88. 11, 13 (judgmeat), 41. 

8 & 9 Viot. 0. 106 (real property amendment), 186. 

8. 8 (contingent remainders), 186, 208. 
8 & 9 Viot. 0. 112 (aatisfted terms), 220, 255. 

12 & 13 Viot. c. 26 (defects in leases under powers), 316. 

s. 2 (invalid lease), 316, 317. 

8. 4 (leases in possession), 316. 

8. 5 (intended exercise of power), 318. 

8. 7 (ecclesiastical, &o. leases), 319. 

13 & 14 Vict. 0. 17 (defects in leases under powers), 316. 

8. 2 (memorandum), 318. 
8. 3 (confirmation of lease by remainderman), 
318. 
15 & 16 Viot. 0. 76, 88. 168 et teq, (ejectment), 249. 

18 & 19 Vict. 0. 43 (infants' marriage), 352. 

8. 1 (settlement of estates), 852. 
8. 2 (death under age), 353. 
8. 3 (sanction of Court), 353. 
8. 4 (application of act), 353. 

19 & 20 Vict. 0. 120 (leases and sales of settled estates), 111, 112, 

304. 
8. 10 (powers of leasing), 344. 
8. 14 (roads), 346. 
s. 32 (lease by tenant for life), 304. 
8. 46 (date of operation), 304. 

20 & 21 Vict. c. 57 (reversionary interests of married women), 159. 

8. 1 (disposal of reversionary interests in per- 
sonal estate), 160. 
8. 2 (acknowledgment of deed), 160. 
8. 4 (exception of certain settlements), 159. 

21 & 22 Vict. c. 77 (leases and sales of settled estates), 111, 304. 

22 & 23 Viot. c. 35 (law of property and trustee relief, 172, 235. 

8. 12 (execution of powers by deed), 46. 
8. 13 (purchase-money of timber), 235, 327. 
8. 31 (indemnity and reimbursement), 181. 
8. 32 (investments by trustees), 172, 173, 175. 

23 & 24 Vict. c. 38 (property law amendment), 10, 172. 

8. 7 (future and contingent uses), 10. 

8. 12 (22 & 23 Viot. c. 35, s. 32, to act retro- 
spectively), 172. 
23 & 24 Vict. 0. 145 (tmstees), 166, 330. 

8. 2 (special conditions of sale), 830. 

8. 3 (person empowered to sdl may convey), 
331. 

8. 4 (investment of money), 331, 332. 

8. 5 (application of purchase-money), 332. 
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Statutes dted: 

23 & 24 Vict. c. 145, s. 6 (sitoation of lands to be purchased), 333. 

8. 7 (inyeetment), 333. 

8. 8 (renewable leaseholds), 333. 

8. 9 (paymeat for equality of exchange), 334. 

8. 10 (consent), 335. 

8. 25 (inyeBtments), 175. 

8. 26 (maintenance of infants), 167| 206. 

8. 27 (new trustees), 175, 178. 

8. 31 (when estate of person in possession is 
incumbered), 335. 

s. 32 (variations), 336. 

s. 33 (saving clause), 336. 
25 & 26 Vict. 0. 108 (minerals), 328. 

s. 1 (confirmation of previous sales), 329. 

8. 2 (consent of Chancery Division), 329. 
27 & 28 Yiot. o. 45 (settled estates). 111, 304, 344. 
27 & 28 Vict. 0. 112 (judgments), 42. 
27 & 28 Vict. 0. 114 (improvement of land), 172. 

B. 59 (priority of charge), 244. 

88. 17, 18 (notice to mortgagees), 244. 

8. 25 (increase of value), 242. 

8. 26 (interest), 242. 

R. 61 (investment by trustees), 172. 

32 & 33 Vict. c. 71, s. 15, sub-sect. 4 (powers of bankrupt), 41. 

8. 91 (avoidance of voluntary settlements), 
363. 

33 & 34 Vict. c. 35 (apportionment), 145. 

8. 2 (periodical payments), 146. 
8. 3 (apportioned part recoverable), 146. 
8. 4 (recovery), 146. 
s. 5 (rents), 146. 

s. 6 (annual sums payable in policies), 147. 
8. 7 (stipulation for no apportionment), 147. 
33 & 34 Vict. c. 56 (limited owners' residence), 242. 

s. 4 (charge on estate), 243. 
B. 5 (expenditure by land owner), 243. 
s. 7 (increase of value), 243. 
s. 9 (priority of charge), 244. 

33 & 34 Vict. c. 93, s. 8 (lands descended to married woman), 99. 

34 & 35 Vict. c. 84 (Limited Owners' Beaidence Act Amendment), 

242. 
8. 8 (mansion house), 242. 
36 & 37 Vict. 0. 66 (Supreme Ckmrt of Judicature), 54, 232. 

8. 25, sub-sect. 3 (equitable waste), 232. 
s. 25, sub-sect. 11 (conflict between equity 
and law), 60. 
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Statutbb cited : 

37 & 38 Viot. 0. 38 (leafies and Bales of settled estates), 111, 804. 

37 & 88 Vict. c. 87 (appointments under powers not exdnsiye), 

158. 
8. 1 (where one or more objects ezduded), 163. 
s. 2 (proviso), 154. 

38 & 39 Viot. 0. 77 (Supreme Court of Judicature), 64. 

39 & 40 Vict. 0. 30 (settled estates), 111, 304, 347. 

40 & 41 ^^^ot. 0. 18 (settled estates), 230, 239, 244, 304, 309, 338. 

s. 2 ('< settlement" and << settled estates"), 

839. 
s. 3 ("the court"), 339. 
8. 4 (power to authorize leases), 339. 
s. 6 (special coyenants), 841. 
s. 6 (lease of parts), 342. 
s. 7 (surrender, &c. of lease), 342. 
s. 8 (preliminaiy contracts), 842. 
s. 9 (lease of copyholds), 342. 
s. 10 (how powers exercised), 348. 
s. 11 (evidence to be produced), 343. 
s. 12 (who shall be lessor), 343. 

ss. 14, 15 (leases need not be settled by court), 
344. 

8. 16 (sale of settled estates or timber), 230, 346. 

s. 17 (protection of estate), 239. 

s. 18 (consideratLon), 345. 

8. 19 (mineralB, &c.), 346. 

8. 20 (dedication for streets, &c.), 346. 

8. 21 (expenses of streets, &c.), 347. 

s. 22 (who shall execute conveyance), 347. 

8. 23 — 32 (fonnalities on application to court, 

&c.), 348. 
8. 83 (notice), 348. 
B. 34 (payment and application of moneys), 

231, 349. 
8. 85 (application of moneys), 849. 
8. 36 (investment and dividends), 349. 
8. 87 (leases and reversions), 850. 
s. 88 (exerdse of powers), 350. 
8. 39 (power of the court), 360. 
8. 40 (acts of court not to be invalidated), 361. 
88. 41 — 46 (costs, rules, and orders, &c.), 348. 
8. 46 (leasee by tenant for life). 111, 304. 
8. 47 (against whom leasee valid), 112, 306. 
8. 48 (counterpart), 112, 306. 
88. 49—52 (infants, lunatics, married women, 

&c.), 348. 
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SxATDm cited: 

40 & 41 Vict. c. 18, 8. 53 (no obligation to tapply), 861. 

B. 64 (inonmbered estate for life), 806. 
8. 66 (exception of some entails), 361. 
8. 66 (rights of lords of manors), 112, 306. 
8. 67 (extent of act), 306. 
8. 69 (saving of Acts not repealed), 861. 
8. 61 (date of operation), 304. 
40 & 41 Vict. 0. 33 (contingent remainders), 23, 210, 296. 

Stock, loan of, on mortgage, 174. 

Strxbt, dedication for, in settled estate, 346, 347. 

SUXBEHDKB 07 LSAflB, 263, 342. 

SxTXVZTOB, trust for, for Ufe, 149. 

'* Sttbvzvobb OB Suxyzvob'* of children, 202. 



TiJL. See EecAiB Tmr— Tbnaut in Tail. 
Tbnaxt nr Dowbb, 89. 
Tenaxt vx Feb, waste by, 238. 

Tenant fob Lifb, 76. 

loan on mortgage to, 174. 

** after decease of tenant for life,** meaning of, 188. 

waste by, 230, 231, 232, 237. 

improvements by, 239, 240. 

expenses of defence of title, 239, 240. 

consent of, on sale, 320, 322. 

sale or exchange may be made to or with tenant for life, 323. 

working of mines, 340. 

power of leasing by. See Tower of Lbisino. 

Tenant in Tail, 

may commit waste, 237. 

after possibUity of issue extinct, 237, 238. 

infant, 363. 

Tenant at Will, eeetui que trust is, 61. 

Tenants in Coxxon, 6. 
of rent charge, 71. 
limitation to children as tenants in common in fee, 199. 

in tail, with orosB re- 
mainders, 202. 
form of limitation, 203. 

Tenttbb, 61. 
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Tbsks 07 Yeabs, 245. 

teirm of years -without rent excludes wife from dower, 89. 
trusts of, 218. 

for securing rent-charges, 218. 

for portions, 218. 
used in family settlements, 245. 
a term is not a freehold, 245. 

has a certain beginning and end, 245. 
terms called chattels real, 246. 
no estates in terms of years, 246. 
tenant for years is not seised, 246. 
freeholder in remainder or rerersion in term is actually seised, 

246. 
interes»e termini, 247. 
remedies for recovery of lands, 247. 

writ of ejeetione Jirma, 247. 

action of ejectment, 248. 
confessing lease, entry and ouster, 249. 
trusts of terms for raising money, 250. 
trost devolves on executors, 251. 
exception where beneficial owner is also freeholder, 251. 
satisfied term, 252. 

attendant on the inheritance, 253. 

proviso for cesser of term, 253. 
surrender, 253. 
merger, 253. 

assignment of term to trustee to attend the inheritance, 254. 
protection afforded by attendant term, 254. 
assignment of satisfied terms, 8 & 9 Vict. c. 112. .255. 
terms not satisfied, 257. 
inconveniences of long terms, 257. 
long terms created to evade feudal rights, 258. 

Tebtatux, 185. 

TmLAcn, cutting timber for instruments of, 230. 



no tithe of, 229. 

waste by cutting, 229. 

rights of tenant in tail, 237, 238. 

cutting, for repairs, 230. 

for instruments of husbandry, 230. 

timber blown down, ownership of, 230, 231. 

cut and sold by order of court, 230. 

tenant for life entitled to income of proceeds of sale, 230. 
right of tenant for life without impeachment of waste to cut 
timber, 231. 

W.8. D D 
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TmsBB — cofUifwed, 

omamentel timber, 231, 232, 239. 
equitable waste, 282, 236, 239. 
timber is part of the inheritaoioe, 232. 
sale by trosteee of land without growing timber, 235. 
sale of, 345. 
^o^Tbsbs. 

TnsB, none of timber, 229. 

TlXLB, 

corenants for, 126, 226. 

expenses of defence of, may be charged by the Court on the in- 

heritanoe, 239, 240. 
abiftiug dause on aooession of a title, 218, 300. 

TiTLB Debd6, right to, 19. 



fir, 229. 
willow, 229. 
fruit, 229. 

cutting timber trees for repairs, 230. 
felling of, 341. 
See aiso TnaasR. 

Tbbspabb, Action of, 20. 

Tbubib, 54. 

to reoeiye rents and profits, 50. 

to pay rents to a married woman for her separate use, 51. 

to sell or convey, 53. 

descent of mortgaged estate, 61. 

when mortgagee in possession, 61. 

when mortgagee not in poesession, 61. 
resulting trusts, 62. 

part of old estate, 62. 
theword "trust," 51. 
management of trust estate, 65. 
for separate use of wife for her life, 105. 
executory trust, 113. 

construction of, 113. 
construction of trusts not executory, 118. 
of settlements, not construed literally, 116. 
of sale monies, 127. 

deed of declaration of trust of sale monies, 125. 
for maintenance, 127. 
for education, 127. 
for children, 160. 
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Trusts — continued. 

for all children equally, 161. 
form of tnut, 163. 
tnuts in default of ohildreii, 168. 
trust for -wife's next of kin, 169. 
for survivor for life, 149. 

for issue as husband and wife or survivor shall appoint, 150. 
of terms, 218. 

for securing rent-eharges, 218. 
of terms for portions, 219. 
trusts of terms for raising money, 250. 
devolve on ezeoutors, 251. 
exception, 251. 
to attend the inhexitanoe, 251. 
diflerenoe between powers and trusts for sale, 336. 
dedaxation of trust enforced, 366. 

Tedbtrhb, 

if trustee have no active duty, 51. 
legal estate in, 63, 64. 

not in trustees, 63, 64. 

in trustees preserves equitable contingent remainders, 
62. 
vesting lands in new trustee jointly with old trustee, 72. 
grant to the use of trustees and their heirs, 74. 
widow of trustee not entitled to dower, 88. 
vesting fee simple in, 123. 
grant to, for sale, 124. 
power to appoint new trustees, 127. 
investments by. 8«$ Iitvbsxicbmts. 
additional trustee, 178. 
power for trustee to retilte, 178. 
number of trustees, 179. 
indemnity, 181. 

re-imbuxsement of trustees, 181. 
wilful default, 182. 
of copyholds, 222. 

legal estate of copyholds in the trustees, 222. 
trustees* relief, 235. 

limitation to trustees during life of tenant for life, 295. 
trust for next remainderman, 295. 

powers of sale, exchange, partition, enfranchisement, 320 — 337. 
with power of sale, may sell in lots, 330. 
powers of leasing may be vested in trustees, 343. 
See alao Nxw Tbubibib. 

TusF IN Boos, 237. 

D D 2 
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Urbobn GmLDBior, estatoB tail given to, 212. 
Ubsxbwood, 230. 

TJSSBy 

the word ''nae," 61. 

miut be Bome person seised to the use, 7. 

resolting use, 17, 18, 19, 22. 

fine without declaration of, 18. 

use dedared only of a portion of the estate, 18. 

CMtui que use, 19, 20. 

shifting or springing, 21, 28, 24, 201, 218, 238, 291, 300, 302. 

oonveyanoe to nse of grantor or of his wife, 22. 

appointment to a nse, 36. 

wills of ancient uses abolished by Statute of Uses, 36. 

not turned into legal estates, 60. 

use upon a use, 63. 

trusts set up again, 64. 

rent-charge by way of, 66, 67. 

wife of grantee to uses not entitled to dower, 83. 

to bar dower, 86, 87, 93. 

Uses, Statute of, 17, 69. 

effect and operation of, 1, 2, 4, 6, 8, 49, 66, 67, 72, 177. 
effect of, on powers, 36. 

takes effect instantaneously, 10, 13, 16, n. (a), 22. 
repeal of the statute proposed, 20. 

XJffUBT, 146. 



« Valxtablb GonszDXBAXioir," 366, 369. 

Vabzation, 

of inyestments, 170, 176. 

consents required, 170, 174. 
of powers, 336. 

Vbbtkd Estate, 

distinction of, from contingent remainder, 187. 

limitations to children, 197. 

where children take estates tail ultimate limitation is rested, 211. 

VEBTXMa, 

lands in new trustees jointly with old trustees, 72. 
Testing fee simple in trustees, 123. 
land vested in grantor jointiy with others, 73. 
in children, 160. 
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yeBtiiig in ohildren on birth sabjeot to be diveeted on death under 

age, 162. 
first-born child, 199. 
after-bom ohildren, 199. 
diyeeting of shares vested, 161. 
trost property in new trustees, 179. 

yOLONTABY GOTKNAinS, 

not enforoed, 366. 

distinction between voluntary covenant and voluntary declaration 
of trust, 366. 

VOLXTKTAbT SbttleicentBi 864. 
27E]iz. c. 4.. 364. 

enactment as to fraudulent conveyances, 364. 
act avoids voluntary settlements as against subsequent pur- 
chaser, though with notice, 366. 
settlement must be voluntary, 366. 

insertion of power of revocation in voluntary settlement, 868. 
what is a valuable consideration, 369. 
settlement partly voluntary, 360, 361. 

collaterals, 361. 
settlement with power of revocation, 861. 
sale by volunteer, 862. 
13 Eliz. c. 6, 

conveyances in fraud of oreditors void as against them, 362. 
effect of the statute, 363. 
avoidance of voluntary settlement on bankruptcy, 863, 864. 

VoLuimBB, sale by, 862. 



WlfliB, 228, 309, 314, 326, 328, 841. 
writ of wasto abolished, 228. 
action on the case, 228. 
injunction to restrain, 228. 
timber, 228, 230. 
fir, willow and fruit trees, 229. 
hedges, underwood, dead trees, 230. 
timber blown down, 230. 
timber cut and sold by order of Court, 230. 
without impeachment of wasto, 216, 217, 228, 231, 232, 334, 237. 
omamentol trees and timber, 231, 232, 239. 
equitable wasto, 232, 236, 288, 239. 
timber is part oi the inhesitance, 282 — 286. 
turning arable into pasture, 236. 
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Wasib — eoiUinued. 

pennuBLYB waste, 236, 237. 

mines, qaaniee, brick-earUi, &o., 237. 

waste l^ tenant in tail, 237, 238. 

legal waste, 237, 238, 239. 

waste by tenant in lee, 238. 



Watsb-Lba.tb, lease of, 340. 

Wat-Lbatb, lease of, 34G. 

Wetb, 

conveyance to use of grantor or of his wife, 22. 
grant by husband giving his wife joint power with himself, 76. 
hnsband's estate during wife's Ufe, 98. 
descent on wife as heiress, 99. 
equitable estate of wife, 99. 
wife's equity to a settlement, 99. 
separate nse of, 61, 103, 106, 117, 118, 128, 138. 
oonyeyanoe of equitable estate for separate nse, 104. 
trusts for separate use of wife for her life, 106. 
conveyance of her legal estate by power of appointment, 103. 
defeasance of wife's estate by appointment, 109. 

by shifting use, 109. 
debts of, 130—132. 
pin-money of, 129. 
savings of, 130. 

right of husband as administrator to her ohoees in action, 144. 
wife's choses in poaseflslon, 144. 

way to exclude the husband, 146. 
conveyance of wife's contingent reversionary interest, 149. 
power of, over property settled on marriage, 169. 

not settled on mairiage, 169. 
trust for wife's next of kin, 169. 
settlement of land on, 184. 

to the use of intended wife for life, 187. 

power to jointure future wife, 290. 
See alto Jointcbb— Mabbded WoiujxSspabaxe Usb. 

Will, 24. 

of old uses or trusts abolished by Statute of Usee, 36. 
power to appoint by, execution and attestation, 46. 
exclusion from dower by will, 96. 
dower subject to conditions by will of husband, 96. 
advancement by, 276. 
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Wtllb, Statdtb 07 (32 Hen. 8, o. 1), 36. 
appointments of legal estate, 36. 

Wills Act (7 WiU. 4 & 1 Vict. c. 26), 40, 42, 46, 106. 

Wnitow Tbbes, waste of, 229. 

Wobkicsn's GoTiAaEB, 314. 

Wbtt, 

of dower, 78. 

tfjeetioMfirtnm, 247. 

of waste, abolition of, 228. 

WBiTDro, 

declaration of trusts required to be in, 69. 

grant and assignment of trust required to be in, 69. 

memorandum confirming invalid lease, 318. 



^'TouKGBB Ghildben,*' 269. 

advancement to, in satisfaction of portions, 273, 274. 
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